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Ladies and Gentlemen, 

 

The end of the year 2010 is nigh. The end of every year is a time for us to sum things up, and thus provokes reflection. There is a 

lot to suggest that the period of (post-?)crisis stagnation is a thing of the past for many Polish enterprises. Regrettably, for a great 

number of these an economic boom is yet to come. Tax changes arising from the pre-election lack of propensity for saving in those 

in power are not bound to have a positive effect on running business in Poland. Numerous industries and every consumer will be 

hit by a rise in the VAT. Budgetary problems are always bound to intensify fiscal auditing and focus it on ‘looking for taxpayers’ 

money’. KZWS expects an increasing number of entrepreneurs to undergo fiscal audits and decisions aimed at supporting the 

patching up of the budget which is to be issued, which almost always entails a pro-fiscal bending of applicable legal regulations. 

Unfortunately, statistics are cruel and conclusively prove that most decisions of first instance tax authorities are still not appealed 

by taxpayers. Such entrepreneurs’ strategy seems to be poor as the ‘lightning’ tends to strike the same place more than once. We 

encourage all entrepreneurs to treat decisions issued by tax authorities very sceptically and appeal against those, especially in a 

‘budget patching’ period. We cannot allow the treasury to use enterprises as their ‘cash machines’. 

2010 was a great year for KZWS: our revenues increased by more than 20%, which is a fine achievement in the still difficult market 

conditions. Our rapid development would not be possible, were it not for our Clients and Co-Workers. We would like to thank all of 

you sincerely for that with the hope for many years of fruitful cooperation in the future.  

Bartosz MI	ASZEWSKI 
 

Tax Adviser (11251) 
Managing Partner 



 

From the Editorial Team 

 

I have the pleasure to present to you a new issue of our newsletter. I hope it will keep you interested and meet your expectations to 

the greatest possible extent. One of the principal rules followed by KZWS is to listen carefully to our Clients. Thus, I will be truly 

grateful for all comments regarding the content and form of this publication. 

 

Now both our Clients and the whole KZWS Team are waiting for the train called the New Year, 2011. We would like to take this 

opportunity to thank you for the fruitful cooperation in 2010 which – as we believe – brought great satisfaction, both to you and us . 

We can probably assume that the most difficult period for the whole economy is a thing of the past. Therefore, the whole KZWS 

Team would like to wish you a Merry Christmas and a Happy New Year – rapid development of business, only pleasant surprises, 

and the comfort of professional consultancy – hopefully in cooperation with KZWS. 

Przemys
aw POWIERZA 
Tax Adviser (11204) 

Tax Partner 
within the Tax Advisory Department 
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Top News 
All the signs are that the end of the year is all about changes in regulations concerning the goods and services tax (VAT). The major-

ity of amendments were initiated by the Ministry of Finance, although the change in regulations itself results to a large extent from 

the evolving EU law in the scope of the common value added tax system, as well as the erstwhile inconsistency of Polish regulations 

with that system. New rates only seem to be the flagship for the whole armada of introduced changes as, before the new year be-

gins, attention should be paid to a great number of other important novelties – most of them will be discussed already in this newslet-

ter. 
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VAT 
Intra-Community supply of goods – formal requirements for 

applying a 0% rate 

The intra-Community supply of goods means exportation of 
goods from the territory of a country to the territory of another 
EU country in the performance of taxable actions. The intra-
Community supply of goods also includes the movement of 
goods owned by a taxpayer’s enterprise, which have been 
manufactured, extracted or purchased by that taxpayer within 
the framework of an enterprise run by them in the territory of a 
country, from the territory of that country to the territory of an-
other member state – if those goods are to be meant for eco-
nomic activities. 
No tax is imposed – as a matter of principle – on the intra-
Community supplies of goods, and thus a 0% rate applies to 
them. However, in order to take advantage of that rate a tax-
payer must have several documents confirming that the intra-
Community supply of goods has taken place (proofs that goods 
have been exported from the territory of a country and delivered 
to a buyer in the territory of a member state other than the terri-
tory of the country). 
Those proofs are the following documents provided that they all 
confirm the delivery of goods to a buyer located in the territory 
of a member state other than Poland: 
· transport documents received from a carrier (forwarding 

agent) responsible for the exportation of goods from the 
territory of a country clearly indicating that the goods 
have been delivered to their place of destination if the 
carrier (forwarding agent) is ordered to transport the 
goods,  

· he copy of an invoice, and 
· the specification of individual cargo units (article 42 

paragraph 3 of the Goods and Services Tax Act – the 
GSTA). 

 
If a taxpayer or their customer transport goods subject to the 
intra-Community supply of goods by using their own means of 
transport, the application of a 0% VAT rate requires the above-
mentioned documents (copy of an invoice and specification of 
individual cargo units) to be supplemented with a document 
containing at least: 
· the name and surname or name and address of regis-

tered office or place of residence of the taxpayer per-
forming the intra-Community supply of goods and the 
purchaser of those goods,  

· an address to which the goods are transported if differ-
ent from that of the buyer’s registered office or place of 
residence,  

· the specification of goods and their quantity  
· a confirmation that the goods have been received by the 

buyer,  
· the type and registration number of a means of transport 

by which the goods are carried (or possibly a flight num-
ber if goods are shipped by air) (article 42 paragraph 4 
of the GSTA).  

 
In the event the buyer transports a new means of transport with-
out the use of another means of transport (e.g. a car carrier), 
the above-mentioned documents have to be supplemented 
with a document containing details allowing to properly identify 
the taxpayer supplying the new means of transport, the buyer, 
and the new means of transport itself, and in particular:  
· details pertaining to the taxpayer and buyer,  
· details allowing to clearly identify the object of supply as 

the new means of transport, 
· the date of delivery, 
· signatures of the taxpayer and buyer, 
· the buyer’s declaration on the exportation of the new 

means of transport outside the territory of a country 
issued within 14 days of the date of delivery, 

· the warning of the buyer about consequences of a fail-
ure to meet the obligation referred to in the above item, 

 - further referred to as an ‘export document’ (article 42 
paragraph 5 of the GSTA).  
 
If the above-mentioned documents do not clearly prove the 
fact that goods have been delivered to a buyer located in the 
territory of an EU country other than Poland – the proofs to con-
firm the fact that the intra-Community supply of goods has oc-
curred are also other documents indicating the performance of 
the intra-Community supply of goods, and in particular: 
· commercial correspondence with the buyer – including 

their order, 
· documents concerning insurance or freight costs, 
· a document confirming payment for the goods, 
· a proof confirming that the buyer has received the goods 

in the territory of a member state other than the territory 
of the country. 

 
It should also be borne in mind that, in order to be able to report 
the intra-Community supply of goods with a 0% rate, one must 
acquire the above-mentioned documents before the lapse of the 
time limit for filing a declaration for a given settlement period, i.e. 
a month or quarter in which tax liability in respect of the intra-
Community supply of goods has occurred. 
 
However, to keep on the safe side, it is advisable to always 
gather all documents related to a transaction and remember to 
always use proper identification numbers of both the parties to 
the transaction in the documents. Both the buyer and taxpayer 
carrying out the supply of goods must have a proper and valid 
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identification number for intra-Community transactions, contain-
ing a two-letter code used for value added tax purposes.  
Each element of the collected documentation may prove to be 
useful – in particular if one takes into account the judgment of 
the Lower Administrative Court (LAC) in Szczecin of 26 May 
2010 (file No. I SA/Sz 191/10) that concerned formal require-
ments imposed on a taxpayer by the Goods and Services Tax 
Act in respect of taxation of the intra-Community supply of 
goods (comments on the judgment can be found in the ‘Judicial 
Decisions’ section of our newsletter). The situation described in 
the judgment is common in the business practice as is the one 
where the supplier has received no consignment note from the 
buyer which is tantamount to a failure to fulfil the statutory obli-
gation in respect of documenting the intra-Community supply of 
goods. In such a case a failure to meet formal requirements, 
when the fact of performing the intra-Community supply of 
goods has been confirmed by using other proofs, may have no 
adverse effect on the taxpayer’s position. The reasons pre-
sented by the LAC seem to be rational and logical. Provisions of 
article 42 paragraph 11 of the GSTA may suggest both that a 
taxpayer performing the intra-Community supply of goods 
should have documents referred to in paragraphs 3-5 and that 
they may use supplementary ones if those first do not confirm 
the intra-Community supply of goods. However, the court 
(rightly) maintains that the provisions ought to be understood in 
a different way, i.e. if there are no documents listed in para-
graphs 3-5, one may still use supplementary documents. Such 
conclusions were also clearly confirmed by the resolution of 
seven judges of the Supreme Administrative Court (SAC) of 11 
October 2010 (file No. I FPS 1/10). Therefore, it is advisable to 

always gather all documents regarding every transaction. 
  
Example: 
 
A taxpayer did not receive documents referred to in article 42 
paragraphs 3-5 of the GSTA before the date for filing a declara-
tion for the second month following the month in which tax liabil-
ity in respect of the intra-Community supply of goods had oc-
curred and thus reported such a supply as a domestic one bear-
ing a 22% VAT rate. In the fifth month the taxpayer got the 
documents but those were the ones referred to in article 42 
paragraph 11 of the GSTA, i.e. the so called supplementary 
ones, while they never received the documents specified in 
paragraphs 3-5. Based on the above-mentioned judgment of the 
LAC, resolution of the SAC, and the above conclusions, it is 
inferred that the taxpayer, as soon as they received the docu-
ments confirming the intra-Community supply of goods, i.e. in 
the fifth month following the month when the tax liability had 
occurred, should: 
1. adjust the declaration in which they reported the trans-

action with a 22% rate (the second month following the 
month when tax liability had occurred), ‘clearing’ the 
domestic supply declared in it, and  

2. adjust the declaration for the month when the transac-
tion actually took place and report the intra-Community 
supply of goods.  

 
One should also remember to adjust the VAT-EU summing up 
information for the above-mentioned months.  

Ewa WEKWERT 
 

Junior Independent Accountant 
within the Bookkeeping Department 

 
HOW TO COMPILE DOCUMENTATION FOR THE INTRA-COMMUNITY SUPPLY OF GOODS (0%)? 

RED = ALWAYS REQUIRED, BLUE = OPTIONAL, SUPPLEMENTARY 

1. copy of a VAT invoice  

2. transport documents (e.g. CMR) OR a taxpayer’s own document pursuant to article 42 paragraph 4 of the 
GSTA OR a taxpayer’s own document pursuant to article 42 paragraph 5 of the GSTA  

3. specification of individual cargo units  

4. commercial correspondence with the buyer 

5. insurance documents/freight costs settlement 

6. confirmation of the payment for goods  

7. confirmation of goods’ receipt by the buyer from another member state 
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PIT 
Settlement of small orders applying flat income tax rate 

Albert Einstein said that the hardest thing in the world to under-
stand is the income tax. New regulations and amendments to 
laws do not make the taxpayer’s life easier, which is exemplified 
by an amendment to the Personal Income Tax Act of 1 January 
2009. It introduced a new provision related to the settlement of 
small orders by using the 18% flat income tax rate. 
 
That tax applies solely to revenues earned from activities per-
formed personally based on a contract to perform a specified 
task or a contract of mandate. Moreover, in order to apply an 
18% flat tax rate to a revenue, the contractor may not be an 
employee of the principal and the amount of remuneration may 
not exceed PLN 200 in a month. 
 
That seemingly simple provision arouses lots of doubts among 
taxpayers. Problems start as early as at the moment of estab-
lishing what elements should be contained in a contract to allow 
the application of flat income tax. First of all, it is important how 
remuneration is specified. As already mentioned, it may not 
exceed PLN 200. Also, as proved by interpretations by the Min-
ister of Finance, remuneration must be stipulated as an amount 
so if a contract specifies, e.g. an hourly rate, general taxation 
rules ought to apply to it (i.e. taxation according to tax brackets). 
A question is often asked what to do if monthly remuneration set 
forth in a contract exceeds PLN 200 but is paid to a taxpayer in 
monthly instalments not exceeding the amount provided for by 
the act. Tax authorities construe the situation from the following 
point of view: the basis of taxation are amounts stipulated in a 
contract or contracts and not those that have been paid. Thus, 
irrespective of the amount paid to a taxpayer in a month, flat 
income tax will be imposed only when remuneration specified in 
a contract or contracts does not exceed PLN 200. 
 
The act also stipulates the settlement period being a month. The 
basis of taxation is the sum of remunerations earned from one 
principal arising from contracts signed in one calendar month. 
 
Meeting the above-mentioned conditions is the basis for consid-
ering a contract to be taxed at a flat rate. However, the situation 
becomes more complicated in some cases. 
 
A good example are revenues of persons who have been or-
dered by public authorities, a state administrative body, self-
government agency, court or prosecutor to perform specific 
actions classified as revenues earned from activities performed 
personally. That applies to such professions as expert witness, 
attorney, translator, custodian or lay-judge. There are no doubts 
as to the source of revenue, however, establishing the form of 
taxation poses problems. Remuneration of persons working 
based on a contract of mandate, e.g. for a court, often does not 
exceed PLN 200. In theory, flat income tax rate ought to apply 
to such revenues. However, it should be kept in mind that there 

are regulations of the Minister of Justice that specify remunera-
tion rates for a given action performed by persons practising the 
above-mentioned professions. Their remunerations are not de-
termined in advance and are prescribed by the regulation. 
Hence, revenue earned by lawyers, lay-judges, and other per-
sons receiving one-off orders from state  agencies should be 
taxed solely in line with general principles of taxation. 
 
In general, tax authorities confirm the approach presented 
above. Only the Director of the Chamber of Taxes in Bydgoszcz 
in an interpretation of 2 April 2009 (ITPB1/415-15/09/MR) states 
to the contrary in respect of expert witness remuneration. That 
interpretation may be justified by the Regulation of the Minister 
of Justice of 18 December 1975 on Costs of Taking Expert Wit-
ness Evidence in Judicial Proceedings. It specifies actions that 
entitle to specific remuneration determined in advance. Due to 
that, a contract stipulates the amount of remuneration in ad-
vance with no possible change in the course of its performance 
and thus flat income tax may apply to that single case. 
 
Further doubts are raised by the manner of taxation as regards 
revenues earned by members of management boards, supervi-
sory boards, committees or other governing bodies of legal enti-
ties. Persons being at the same time a company’s employees 
and members of e.g. its management board are taxed according 
to tax brackets, irrespective of the amount of remuneration. On 
the other hand, flat income tax applies to a person performing a 
management function in an enterprise and not being a tax remit-
ter’s employee, provided, of course, that other above-mentioned 
conditions are met (which is actually rather not bound to hap-
pen). 
 
A dilemma over the proper manner of taxation occurs also in the 
case of revenues earned based on a contract to perform a 
specified task accompanied by transfer of author’s economic 
rights. Cooperation started based on a contract to perform a 
specified task when the contractor is not the tax remitter’s em-
ployee and monthly remuneration does not exceed PLN 200 
may be taxed by applying a flat rate or according to tax brack-
ets. A decisive factor is transfer of author’s economic rights. If 
the fulfilment of a contract to perform a specified task is associ-
ated with the transfer of rights – the tax remitter is obliged to 
collect advance personal income tax. On the other hand, if a 
taxable person does not transfer his or her author’s economic 
rights, flat income tax applies to remuneration earned from the 
contract to perform a specified task. Although such a position 
seems to be quite controversial, it is presented by the Director of 
the Chamber of Taxes in Warsaw in an interpretation of 29 June 
2009 (IPPB2/415-245/09-4/MK). 
 
Revenues earned from activities performed personally (to which 
flat income tax applies) are not combined with revenues taxed in 
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line with general principles of taxation and thus they are not 
reported in an annual PIT declaration. The basis of taxation is 
revenue that may not be reduced by costs, social security or 
health insurance contributions. 
 
A tax remitter is obliged to collect flat tax accounting for 18% of 
revenue and then pay the amount of tax to the account of a tax 
office appropriate for the tax remitter’s registered office, place of 
running business or place of residence by the 20th day of the 
month following the month when the tax was collected. More-
over, by the end of January of the year following the tax year the 
tax remitter files an annual declaration on flat income tax rate 
with the tax office appropriate for the tax remitter’s registered 
office, place of running business or place of residence. 
 
It should be borne in mind that revenues earned based on con-
tracts of mandate and contracts to perform a specified task 
share the same revenue source category – activities performed 
personally. Therefore, if one concludes two contracts with one 

principal: a contract of mandate and a contract to perform a 
specified task, revenues from both the contracts are summed 
up. From 1 January 2011 the provision concerning flat income 
tax will be simplified. The currently announced amendments 
indicate that the discussed form of taxation will apply to every 
single contract from which no more than PLN 200 is earned. 
Thus, remuneration will not be summed up even if several con-
tracts are signed with one and the same principal. 
 
Application of flat income tax may slightly reduce administration 
costs on the part of a tax remitter. However, it is not always as 
beneficial as expected to both the parties. It should be remem-
bered that the application of flat income tax prevents deduction 
of costs of revenues and a taxable person’s revenue is taxed at 
a flat rate always when conditions provided for in the act are 
met. In order to avoid settlement adjustments, it is advisable to 
move a contract remuneration payment date to a subsequent 
month. 
 

Justyna STA� DO 
 

Assistant 
within the Tax Advisory Department 

VAT 
changes for 2011 – a complicated puzzle 
In principle, since entering into force of the currently applicable 
Goods and Services Tax Act no such major amendments to the 
provisions have been made. Most new regulations are badly 
needed but regrettably they have been introduced in a terrible 
hurry and thus there has been no time to put finishing touches 
on them. It can be seen at a single glance that a great number 
of provisions are incoherent and inaccurate. In consequence, 
taxpayers will be dogged by serious problems with proper tax 
settlements, which will directly result in an increased number of 
disputes with tax authorities. By way of consolation, it can be 
said that, according to the saying that every cloud has a silver 
lining, at least part of new regulations may soon be analysed by 
judicial decisions. 
 
New Rates 
 
In a three-year transition period tax rates differing from the cur-
rent ones will apply. As for now, it is hard to tell what the future 
will bring. From 1 January 2011 to 31 December 2013, pursuant 
to the Supplementary Budget Law: 

·  a basic tax rate will be 23% (instead of 22%),  
·  a reduced tax rate will be 8% (instead of 7%) – and will 
 apply to the majority (but beware: not all) of supplies of 
 goods or provision of services taxed so far at a 7% rate,  
·  an additional reduced rate of 5% will be introduced ap
 plying mainly to supplies of unprocessed foods of animal 
 and plant origin as well as specialist periodicals, musical 
 scores, books in a paper form and audiobooks (in the l
 ast case a considerable reduction occurs from 22% to 
 5%),  
·  an additional reduced rate of 5% will be introduced ap
 plying mainly to supplies of unprocessed foods of animal 
 and plant origin as well as specialist periodicals, musical 
 scores, books in a paper form and audiobooks (in the l
 ast case a considerable reduction occurs from 22% to 
 5%),  
·  an additional reduced rate of 5% will be introduced ap
 plying mainly to supplies of unprocessed foods of animal 
 and plant origin as well as specialist periodicals, musical 
 scores, books in a paper form and audiobooks (in the l
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 ast case a considerable reduction occurs from 22% to 
 5%),  
·  a flat tax refund rate for farmers will be raised from 6% t
 o 7%,  
·  a separate rate of 4% (previously 3%) will remain for taxi 
 services (which, by the way is still inconsistent with EU 
 regulations).  
 
In connection with those changes, a principle of taxation regard-
ing supplies of goods and provision of services at the turn of the 
years – i.e. before and after the change in rates – has also been 
introduced. 
 
One-Off Supplies of Goods and Provision of Services 
 
If a given action has been actually performed before the new 
provisions come into force, the previous tax rate ought to still 
apply regardless of the time when tax liability occurred. 
 
Continuing Services 
 
In the case of continuing services, settled in settlement periods 
– rates will have to be assigned proportionally by taking into 
account parts of the periods falling on before and after the new 

regulations come into force. 
 
Advance Payments 
 
As for advance payments received before 1 January 2011 – the 
previous tax rate should apply even if a subsequent part of a 
due amount is paid in 2011 and thus taxed at new rates. 
 
New (Old) Exemptions 
 
From the beginning of 2011 taxpayers will use a new Polish 
Classification of Goods and Services (PKWiU) of 2008, replac-
ing the previous one of 1997, to identify goods and services. It 
has been expressly specified in the amending act that any 
changes in the new classification that may occur upon the prom-
ulgation of an amendment to the tax act, will not affect tax set-
tlements. 
 
Attachment No. 4 to the act, listing exemptions, has been totally 
deleted – applicable exemptions will be specified in new para-
graphs added to article 43. The table below provides an over-
view of the most important modifications to the exemption cata-
logue. 
 

SERVICE  COMMENTS ON THE EXTENT OF EXEMPTION  

postal services new wording allows for the provision of postal services also by a different operator than the 
Polish Post in the future 

medical care services exemption has been limited as to entities and activities to which it applies although not all 
provisions are clear – services are to ‘support prophylaxis, maintenance, recovery, and im-
provement of health’, which rather excludes, e.g. various kinds of plastic surgery 

services rendered internally within 
municipalities, self-governments, 
foundations, cooperatives etc. 

description of the exemption uses ambiguous terms such as e.g. ‘services of immediate ne-
cessity’ 

social assistance services exemption is to apply to every entity providing such services irrespective of its formal status 

education services exemption applies to services rendered by both institutions supervised within the framework 
of regulations concerning the system of education and any entities carrying out activities in 
the scope of teaching foreign languages (the last case is inconsistent with EU regulations); 
there will be problems with import of services’ settlements – it will be difficult to check 
whether a foreign entity meets conditions prescribed within the framework of the Polish sys-
tem of education and financing from public funds 

services of political, trade union, 
patriotic, philosophical, philan-
thropic, and civic organisations 

exemption applies to services to the benefit of members of such organisations performed in 
exchange for contributions – provided that they do not infringe free competition rules (a con-
dition which is very difficult to apply in practice) 

financial services in its new form, the scope of exemption will be defined more clearly – mainly by introducing a 
more detailed description of exemptions 
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A general rule has also been introduced for all exemptions. It 
says that exemptions apply also to services being parts of a 
main service subject to exemption, i.e. such that can be sepa-
rated from the main service but are appropriate and necessary 
for providing the basic service. Presumably, that concerns cases 
where the provision of a main service subject to exemption de-
pends, at least to some extent, on the simultaneous perform-
ance of a separate component service rendered simultaneously 
(in a package) with the main service. 
 
Change in the Manner of Settlements – Services of Interna-
tional Road Transport by Buses 
 
The change concerns foreign carriers which from time to time 
carry out transports of persons by buses registered abroad in 
the territory of Poland. Until now settlements in respect of the 
goods and services tax always took place at a border customs 
office.  
Pursuant to new regulations such entrepreneurs will have to 
register as active VAT taxpayers and settle the tax in line with 
general principles of taxation (thus, in the majority of cases, 
based on the length of routes covered in Poland). A bus driver 
must carry at least a copy of a document confirming registration 
for the purposes of the goods and services tax in Poland (such 
copies will be issued in larger numbers by a competent tax of-
fice). 
  
Deduction of Input Tax – Real Property 
 
Due to EU regulations Polish provisions have to directly take 
into account the situation where real property (and thus goods 
of a usually significant value) is used for both a taxpayer’s eco-
nomic activities and private purposes. From 2011 such real 
property will have parts used for economic activities and private 
purposes determined as percentages. Of course, exemption will 
only apply to the part used in running a business. Regrettably, it 
has not been clearly specified what methods of calculating the 
use proportions will be considered admissible. (Quite a consid-
erable) risk of choosing a proper method has been transferred 
solely to an interested taxpayer. It is enough to draw attention to 
problems in determining, e.g. a total useful surface for the pur-
poses of applying a reduced tax rate in the case of housing or a 
useful surface in the real property tax – now another opportunity 
for disputes with tax authorities is bound to occur. 
Consequences of incorrect settlements may become even more 
unpleasant due to a necessary periodical settlement adjustment 
(during 10 years after real property was put into use for busi-
ness purposes). Moreover, taxpayers applying reduced taxation 
rates or settling exemptions will have to combine adjustments 
arising from changes in use proportions with an adjustment 
resulting from a difference in rates. However, there is good 
news too – due to the proportional limitation of input tax deduc-
tion, the private use of real property will not need to be taxed. A 
provision that makes equal the free-of-charge provision of ser-
vices for private purposes of taxpayers and persons related to 
them and lease for consideration will not apply in that case. 

Such a solution is certainly coherent as a system – as taxpayers 
may only deduct a part of input tax due to the partly private use 
of real property, they should not, on the other hand, pay extra 
tax as a result of the private use of that part of the real property. 
 
Deduction of Input Tax – Cars 
 
As specially permitted by the European Commission, by the end 
of 2012 Poland may limit the right to deduct input tax for cars 
whose load capacity exceeds 500 kg and total weight is up to 
3.5 tons. Thus, in the case of most cars with the popular ‘grate’ 
it will not be possible to fully deduct input tax in that period. Tax-
payers who have concluded lease, hire or usufruct lease con-
tracts in respect of cars for which they are currently entitled to 
full deduction will enjoy that based on the principle of acquired 
rights provided, however, that the above-mentioned contract: 
 
·  was entered into force not later than on 31 December 
 2010 and  
·  was registered in a tax office not later than on 31 Janu
 ary 2011.  
 
After the lapse of that period (i.e. beginning on 1 January 2013) 
a new, considerably less stringent, deduction limit will apply 
which should not breach the so called stand still clause – i.e. 
limit the right to deduct input tax to a larger degree than pursu-
ant to regulations applicable until 30 April 2004. 
From 2013 full input tax deduction will apply, among others, in 
respect of the following types of cars: 

·  vans with 1 row of seats, vanów,  
·  with several rows of seats and loading space accounting 
 for at least 50% of vehicle’s length,  
·  pickups,  
·  constructed in such a way that their driver’s cabs and 
 loading parts are separated, 
·  special vehicles, 
·  of small load capacity (even below 500 kg) but con
 structed to carry loads (and thus provided with not more 
 than 2 seats), 
·  of load capacity exceeding 500 kg, with three and more 
 seats. 
 
It will still be absolutely impossible to deduct input tax for pur-
chased fuel, oil or gas used to drive cars. 
In a transition period (2011-2012), when the stricter deduction 
limit applies, the application of a provision requiring taxation of 
the private use of cars subject to the deduction limit will be ex-
cluded. However, it is hard to justify the fact that the same ex-
clusion is not provided for in the provisions to apply from 2013 
(i.e. the less tight deduction limit version). 
 
Administrative Facilities – Invoice Adjustment Receipt Con-
firmation 
 
New regulations waive a requirement to get an invoice adjust-
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ment receipt confirmation in cases where an initial sales invoice 
concerned export, intra-Community supply of goods, and ser-
vices that are not taxed in the territory of the Republic of Poland. 
The change is certainly a logical one – in such cases a reduc-
tion in the basis of taxation does not affect output tax settled in 
Poland anyway. However, it is worth mentioning that maintain-
ing the requirement to have an invoice adjustment receipt confir-
mation in other cases is inconsistent with the EU law as a meas-
ure disproportionate to its goal (consisting in prevention of 
abuses). 
 
Free-of-Charge Transfer of Goods or Provision of Services 
– Always Taxed 
 
Probably from February 2011 each case of the free-of-charge 
supply of goods owned by a taxpayer’s enterprise for private 
use of that taxpayer or persons related to them as well as other 
transfers in the form of a gift will be subject to taxation. An en-
tirely groundless criterion of connection with economic activities 
will be no longer of any importance. Taxation will apply to all 
cases where final consumption takes place. An identical princi-
ple will apply to the free-of-charge provision of services. 
 
Cash Registers – There Will Be More of Them and a Differ-
ent Institution Will Inspect Them 
 
From 2011 the extent of release from a duty to record turnover 
by means of cash registers will be significantly changed. De-
tailed regulations in that scope will be discussed in a separate 
article on page 12. Now we only wish to draw your attention to 
the fact that for a relatively long time every cash register will 
have to operate two tax rate systems – in the event returns of 
goods need to be settled. On the other hand, the so called 
‘fiscalisation’ of cash registers (i.e. inspection of protection 
measures before data change and licensing for sale) will be 
done by the Central Office of Measures from July 2011. Cash 
register sellers will provide every cash register with a declaration 
on meeting technical requirements by a given appliance. 
 
New Rules of Sending and Keeping VAT Invoices 
 
Under the pressure of uniform judicial decisions (mostly numer-
ous judgments of the Supreme Administrative Court), the Minis-
try of Finance has prepared a draft of new regulation, among 
others, on the manner of issuing, handing over, and keeping 
VAT invoices. The draft provisions provide for a possibility to 

send invoices in an electronic form without taking costly protec-
tive measures and keeping invoices in the same form provided 
that their integrity and authenticity are protected. 
More information about problems with invoices in an electronic 
form is provided by the ‘Judicial Decisions’ section on page 15. 
 
Supplies and Provision of Services for Which Tax Is Settled 
by the Buyer 
 
Provisions changing principles of output tax settlements in the 
case of supplies of goods in the territory of the country or in the 
case of services rendered in the territory of the country by tax-
payers having no registered office, place of residence or perma-
nent place of running business are also in the draft phase at 
present. Until now the settlement of output tax by the purchaser 
of goods or services depended on the fact whether the taxpayer 
with no registered office, place of residence or permanent place 
of running business indicated the Polish VAT in an invoice and 
settled tax on their own. Amendments prescribe that such a 
foreign taxpayer: 
 
·  will never settle output tax,  
·  will issue an invoice with no tax rate or tax amount. 
On the other hand, the purchaser of goods or services from 
such a taxpayer:  
·  will issue an internal invoice,  
·  will automatically settle output tax indicated in the inter
 nal invoice as input tax (where possible).   
 
If a foreign taxpayer shows output tax in a sales invoice, a Pol-
ish buyer will forfeit the right to deduct input tax in respect of 
such an invoice.  
 
Import of Services from Tax Havens No Longer Harmful 
 
Until now it was impossible to deduct input tax if it arose from 
invoices documenting the provision of services by entities hav-
ing their places of residence, registered offices or management 
boards in the territory of the so called tax havens listed in at-
tachment 5 to the act. However, a recent judgment of the Court 
of Justice of the European Union has considered the regulation 
to be inadmissible. Thus, from February 2011 it will be possible 
to deduct input tax on ordinary conditions and attachment 5 to 
the act will be deleted. It is a long-awaited change, especially by 
telecommunications operators.  
 

Przemys
aw POWIERZA 
Tax Adviser (11204) 

Tax Partner 
within the Tax Advisory Department  
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VAT 
Turnover recording by means of cash registers – new rules 

It is high time to look into the consequences of changes intro-
duced by the Regulation of the Minister of Finance of 26 July 
2010 on Releases from the duty to keep records by means of 
cash registers (Journal of Laws [Dz.U.] of 2010, No. 138, item 
930). 
The currently applicable Regulation specifying actions ex-
empted from the duty to keep turnover records by means of 
cash registers (Journal of Laws [Dz.U.] of 2009, No. 224, item 
1797) ceases to be in legal force at the end of this year, and 
thus the Minister of Finance, within the framework of the delega-
tion of legislative power contained in article 111 paragraph 8 of 
the Goods and Services Tax Act (Journal of Laws [Dz.U.] of 
2004, No. 54, item 535, as amended), has specified new condi-
tions for entities as well as entities and their actions to be ex-
empt from the duty in respect of taxpayers carrying out sales to 
individuals who do not run economic activities and farmers to 

whom flat income tax applies. 
The most fundamental change concerning the greatest number 
of taxpayers is waiving the release from the duty to record 
sales to individuals for the group of taxpayers rendering, among 
others, legal, advisory, and related services, medical services, 
services connected with leisure, culture, and sports as well as 
translators’ services. The table below presents the complete list 
of services that are no longer subject to exemption.  
Until now, for a taxpayer to be released from the duty to record 
turnover by means of cash registers, it was necessary that turn-
over related to the sales of exempt goods and services ac-
counted for 70% of total sales in the preceding tax year. Begin-
ning in the new year, that threshold will be raised to 80%. As 
regards taxpayers starting their economic activities, the propor-
tion of turnover related to exempt sales to total turnover in a 
given tax year envisaged by a taxpayer is taken into account. In 

No. NAME PKWiU 1997 

1 other storage and warehousing of goods services – only the storage and supervision of property – ex 63.12.14 

2 storage of luggage services at train stations – provided solely by means of automated service appli-ex 63.21.10-

3 storage of luggage services at bus stations – provided solely by means of automated service appli-ex 63.21.10-

4 legal, accounting, and bookkeeping, market and public opinion research services, services in the 
scope of consultancy related to running business and management apart from services of notaries 
keeping rolls of deeds A and P 

74.1 

5 experts’ services also grouped based on PKWiU, architectural and engineering services – whose ex 74.2 

6 employee recruitment and staff procurement services – whose provision by a taxpayer is fully docu-ex 74.5 

7 investigation and protection services – whose provision by a taxpayer is fully documented by an ex 74.6 

8 secretaries’ and translators’ services apart from printing and copying services ex 74.83 

9 other commercial services not classified elsewhere – among others, services related to credit worthi-
ness appraisal, services provided by collection of payments’ agencies – whose provision by a tax-
payer is fully documented by an invoice 

ex 74.84 

10 services related to health protection and social care 85 

11 services connected with leisure, culture, and sports to which the duty to use cash registers has not ex 92 

12 funeral and related services 93.03 

13 services provided in households 95 
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the event the above-mentioned proportion falls below minimum 
values (80%), the release expires after the lapse of two months 
counted from the end of the first half of a year of a given period 
when a taxpayer enjoyed the release. 
In order to limit to some extent adverse consequence of the 
above-mentioned changes, the legislator has introduced a tran-
sition period when taxpayers have time to adjust to new regu-
lations and arrange all formalities related to it. The final time 
limit for introducing cash registers by taxpayers whose 
activities are not exempt from the recording duty and who 
do not meet value and quantity requirements lapses on 30 
April 2011. However, those starting their economic activities at 
the beginning of 2011 or taxpayers who lost their release when 
the current regulation was still in force will be subject to new 
regulations from the first day when the new rules apply and will 
not be able to use the transition period either. 
Despite several significant changes introduced by the new regu-
lation, numerous issues have remained unaltered. As already 
mentioned, the regulation maintains the release for taxpay-

ers who recorded the turnover below PLN 40,000 in the 
preceding tax year. In the case of taxpayers starting their eco-
nomic activities in given year the turnover threshold has been 
set at PLN 20,000. If the above-mentioned thresholds are 
crossed, a taxpayer forfeits the release after the lapse of two 
months counted from the first day of the month following the 
month when the turnover threshold set for a specific group of 
taxpayers was exceeded in a tax year. 
The legislator has also decided to maintain the catalogue of 
actions to which no exemptions apply, irrespective of recorded 
turnovers. The table below presents the full catalogue of such 
goods and services. 
As for the catalogue of actions exempted from the duty to record 
sales by means of cash registers, some services related to agri-
culture, municipal services, transmission of utilities (in respect of 
supplies of energy, gas, and water), municipal transport, educa-
tion, financial and insurance services or postal and express 
delivery services have remained in that. It should be empha-
sised that, when drawing up the catalogue of exemptions, the 

No. NAME 

1 taxpayers carrying out activities related to sales of liquid gas 

2 services related to regular and irregular passenger carriage by road vehicles except for carriage referred to in items 15 and 
16 of the attachment to the regulation 

3 services related to the carriage of passengers and loads by cabs 

4 supply of: parts for engines (PKWiU 28.11.4), internal combustion engines such as those used to drive vehicles (PKWiU 
29.10.1), bodywork for motor vehicles (PKWiU 29.20.1), trailers and semitrailers; containers (PKWiU 29.20.2), parts of trail-
ers, semitrailers, and other vehicles with no mechanical drive (PKWiU 29.20.30.0), parts and accessories for motor vehicles 
(except for motorcycles) not classified elsewhere (PKWiU 29.32.30.0), internal combustion piston engines such as those 
used in motorcycles (PKWiU 30.91.3)  

5 delivery of: 

a) radio, television, and telecommunications equipment except for electron tubes and other electronic components as well as 
parts for devices and appliances for sound and image operation, aerials (PKWiU ex 26 and ex 27.90) 

b) photographic equipment except for parts and accessories for photographic equipment and fittings (PKWiU ex 26.70.1) 

6 supply of articles of precious metals or containing such metals which may not be subject to tax exemption referred to in 
article 113 paragraph 1 and 9 of the act 

7 supply of CDs, DVDs, compact cassettes, magnetic tapes (including video cassettes), floppy disks, memory cards, car-
tridges with recordings, saved data or saved computer software packages, including those sold with user’s licences 

8 supply of articles meant to be used, offered to be sold or used as engine fuels or as additives or admixtures to engine fuels, 
irrespective of their PKWiU symbols 

9 supply of tobacco products (PKWiU 12.00), alcoholic beverages with the content of alcohol exceeding 1.2 % as well as 
alcoholic beverages being the mixture of beer and alcohol-free beverages whose alcohol content exceeds 0.5 %, irrespec-
tive of their PKWiU symbols, except for supplies of goods referred to in item 42 of the attachment to the regulation 
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new Polish Classification of Goods and Services (PKWiU) of 
2008 has been used (the previous regulation was based on the 
PKWiU classification of 1997). 
The legislator has decided to maintain a provision regarding 
taxpayers rendering their services to a small number of custom-
ers, however, its application depends on meeting two condi-
tions: 

· every service provided by a taxpayer to an individual not 
carrying out economic activities is documented by a VAT 
invoice containing, in particular, details identifying the 
customer and he number of all above-mentioned service
-providing operations in a preceding tax year did not 
exceed 50 while 

· the number of customers using those services did not 
exceed 20. In the case of taxpayers starting their eco-
nomic activities in the second half of a year, the above-
mentioned thresholds are 25 and 10 respectively. 

 
As a result of the entry into force of the new regulation the situa-
tion of some professional groups is going to become slightly 
more complicated. That applies mainly to such professions as 
physician, attorney or sworn translator. Beginning in the new 
year, in the event they do not meet exemption conditions speci-
fied in the regulation, they will be obliged to keep records by 
means of cash registers in respect of services provided to cli-
ents being individuals who do not carry out economic activities. 
However, the requirement to have a cash register does not 
need to be satisfied as at the date of the new regulation’s entry 
into force because the Minister of Finance, in order to reduce 
the consequences of the introduced changes as well as give 

taxpayers more time for technical and organisational adjust-
ments, has set the final date for installing cash registers to be 
30 April 2011. 
 
 
Example 1 
Peter is a sworn translator and starts his one-man business on 3 
January 2011. On 17 March 2011 he exceeds the turnover 
threshold of PLN 20,000. 
In such a case he will be obliged to install a cash register begin-
ning on 1 June 2011. 
 
Example 2 
Elisabeth is an attorney and runs a legal office specialising in 
services for small and medium enterprises. However, occasion-
ally her clients include individuals not carrying out economic 
activities. There were 14 such persons in the preceding tax 
year. Also this year there should be not more than 20 such per-
sons. 
Pursuant to the new regulation Elisabeth will not be obliged to 
issue sales slips for her clients. 
 
Example 3 
Gregory is a physician employed with a local hospital. Also, 
once a week he runs his own practice where he sees his pa-
tients. His annual turnover in respect of running the private prac-
tice is about PLN 35,000. 
The obligation to install a cash register does not apply to the 
above-mentioned case (until Grzegorz exceeds the turnover 
value threshold). 

Adam KO	ODZIEJCZYK 
 

Senior Assistant 
within the Tax Advisory Department 

The KZWS Group of Advisory Companies is the only firm in Poland being part of RSM International, 

the 6th largest network of independent advisory and auditing companies with more than 730 offices in 

more than 70 countries. 

More information about RSM International is available on www.rsmi.com. 
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Judicial Decisions 
We present below interesting court judgments that may prove to be useful   

in interpreting ambiguous regulations. 

 It is always better to know where traps have been set... 

The judgment of the Lower Administrative Court (LAC) in 
Szczecin concerns formal requirements imposed on taxpayers 
by the Goods and Services Tax Act (Journal of Laws [Dz.U.] of 
2004, No. 54, item 535, as amended) related to taxation of the 
intra-Community supply of goods. In the said case a taxpayer 
asked tax authorities about making an adjustment of a tax dec-
laration for a month in which the intra-Community supply of 
goods had been settled applying a 0% rate if it later appeared 
that a part of documents received from a carrier were counter-
feit. The taxpayer was of an opinion that no declaration adjust-
ment had to be submitted because they had acted in good faith 
and made every effort to get required documents whose proper 
nature they had not been able to assess on their own. 

The tax authorities did not share the taxpayer’s opinion. Accord-
ing to them, a document that has been forged may not be pre-
sented as evidence in a case because it should be regarded as 
illegal. As a result of the taxpayer’s complaint the matter was 
sent to the LAC in Szczecin. Reasons for the judgment read that 
a party’s having a forged consignment note is not tantamount to 
being prevented from using a 0% VAT rate if the taxpayer has 
other evidence indicating that the intra-Community supply of 
goods has actually occurred. The reasons presented by the 
LAC seem to be rational and logical. It is hard to agree with the 
tax authorities’ interpretation claiming that the fact of receiving a 
forged document from the recipient results in a failure of the 
intra-Community of goods to occur and necessary application of 
a 22% VAT rate if the supply has actually taken place and the 
taxpayer has made every effort to get required documents. 
Moreover, such an approach is in conflict with the VAT neutrality 
principle. 

Similar conclusions were drawn by the Court of Justice of the 
European Union (formerly the European Court of Justice) which 
in Teleos (C-409/04) case stated that the presentation of coun-
terfeit documents whose authenticity could not be verified by a 

taxpayer on their own did not automatically amount to forfeiting 
the right to apply a 0% VAT rate in respect of the intra-
Community supply of goods if the said transaction had actually 
occurred and could be documented in another manner (e.g. 
confirmation of the recipient’s bank transfer). 

The situation where the supplier has received no consignment 
note from the buyer is common in the business practice, which 
is equal to a failure to fulfil the statutory obligation in respect of 
documenting the intra-Community supply of goods. Also in this 
case, a failure to meet formal requirements when the fact of 
performing the intra-Community supply of goods has been con-
firmed using other proofs may have no adverse effects on a 
taxpayer. That position is confirmed, among others, by judg-
ments of the Supreme Administrative Court (SAC) of 20 January 
2009 (I FSK 1500/08) and of 5 February 2009 (I FSK 1882/07). 
Thus, if the basic set of documents does not clearly indicate that 
the intra-Community supply of goods has actually taken place, a 
taxpayer may use a replacement set referred to in article 42 
paragraph 11 of the GSTA and apply a 0% rate based on that. 

Let us sum it up: 

1. The crucial fact is whether there really (actually) has been the 
intra-Community supply of goods (i.e. if the goods have been 
physically transported to another member state within the frame-
work of a given supply). 

2. The improper nature of a document used by a taxpayer as a 
proof that the intra-Community supply of goods has been per-
formed does not preclude the taxpayer from applying a 0% rate 
to such a supply provided that the taxpayer has objectively not 
been able to establish that the document is forged. 

3. Every procedure should be considered by taking into account 
the general neutrality principle of the goods and services tax. 

prepared by: 
Adam KO	ODZIEJCZYK 

Senior Assistant 
within the Tax Advisory Department opracowa
: 

Judgment of the Lower Administrative Court in Szczecin (I SA/Sz 191/10) 
0% Rate on the Intra-Community Supply of Goods 
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The Supreme Administrative Court has recently raised the issue 
of personal income tax imposed on dues paid to partners with-
drawing from a personal partnership due to its liquidation. A 
taxpayer requested tax authorities to issue a binding interpreta-
tion of tax law provisions in order to verify their position. In the 
taxpayer’s opinion, the return of property not being part of liqui-
dation stock-taking is not subject to taxation. 
The Minister of Finance did not share that opinion, explaining 
that pursuant to article 21 paragraph 1 point 50 of the Personal 
Income Tax Act only the repayment of shares equal to made 
contributions is exempt from taxation, while dues repaid to a 
partner exceeding the value of a made contribution are taxed as 
revenues from proprietary rights. 
Disagreeing with the issued interpretation, the taxpayer lodged 
a complaint with the Lower Administrative Court. In reasons for 
its judgment, the LAC in Warsaw stated that the repayment of 
contributions as a result of a personal partnership’s liquidation is 
revenue only in its part exceeding a partner’s share, while prop-
erty received as a result of division exceeding that share, with 
no repayments to other partners, is revenue from free-of-charge 
performance. The court emphasised that those are partners in a 
registered partnership and not a partnership itself that are tax-
able persons in respect of personal income tax, and thus both 
making a contribution and later distribution of profit are tax-
neutral while the division of property remained after the liquida-
tion of a partnership is only the realisation of already taxed prof-
its. 
As a result of a cassation lodged by the tax authorities, the mat-
ter was eventually resolved by the Supreme Administrative 
Court. When making its resolution, the court ruled that in a case 
where a share contributed to a personal partnership is repaid in 
consequence of that partnership’s liquidation, a value exceeding 
a partner’s contribution is that partner’s revenue from proprietary 
rights and should be taxed accordingly. As for the contribution, 
not only an initial one ought to be taken into account but also 
the partnership’s profits reinvested by the partner in consecutive 
years that increased that contribution. Moreover, the SAC stated 
that a surplus over a partner’s contribution calculated in that 
way is their taxable revenue from proprietary rights and not – as 
claimed by the LAC – a revenue from free-of-charge perform-
ance. 
The opinion presented by the SAC seems to be justified in its 
part concerning taxation itself. On one hand, it would be difficult 

to explain a situation where profits reinvested by a partner are 
taxed again only because they have remained in the partner-
ship. On the other hand, a lack of obligation to pay tax on assets 
currently generated by a partnership (and not earlier taxed) 
would be in conflict with the principle of universal taxation and 
equality before the law. 
However, it is hard to agree with the statement that the value of 
shares exceeding the value of a partner’s contribution should be 
classified as income from proprietary rights. As profits generated 
by a partnership and paid afterwards to its partners are treated 
as revenues from non-agricultural economic activities, it cannot 
be understood why payments exceeding the value of contribu-
tions made by a partner are classified as incomes from proprie-
tary rights only because of the fact that the partnership has 
been liquidated and payments themselves are not the partner-
ship’s profit. In the opinion of the commentary’s author, a value 
paid to a partner due to their withdrawal or due to the partner-
ship’s liquidation is the basis of taxation solely in its part ex-
ceeding the value of contributions made by that partner, while 
those incomes ought to be classified as incomes from non-
agricultural economic activities. Judgments of the SAC are also 
not uniform in that scope (see: the SAC judgment of 7 October 
2004 – FSK 594/04; the SAC judgment of 6 February 2009 – II 
FSK 1629/07; the SAC judgment of 15 January 2010 – II FSK 
1283/08). 
However, good news for taxpayers is that the beginning of next 
year is going to see amendments to provisions regulating the 
repayment of contributions to partners withdrawing from per-
sonal partnerships. Article 21 paragraph 1 point 50 and article 
24 paragraph 3 of the Personal Income Tax Act will be 
amended, while article 24 will be supplemented with paragraphs 
3a-3d. Pursuant to new regulations tax will be imposed on a 
difference between a revenue determined in accordance with 
article 14 of the Personal Income Tax Act and expenditures on 
the acquisition or taking hold of the right to shares. This amend-
ment should finally dispel all doubts over interpretation regard-
ing the repayment of contributions made to personal partner-
ships. However, the problem of source remains unsolved.  
 
As of 2011 new law came into force and the problem of taxation 
on the moment of withdrawing from the partnership doesn’t 
longer exist. The law states clearly that such profit is income 
from the source business activity.  

prepared by: 
Adam KO	ODZIEJCZYK 
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Judgment of the Supreme Administrative Court (II FSK 542/09) 

Taxation in personal income tax of withdrawal of a partner from  
a personal partnership 
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The decision concerns an individual interpretation acquired by a 
registered partnership in which the Minister of Finance (MF) 
stated that losses made on foreign currency options may not be 
settled together with incomes from the partnership’s economic 
activities because in that case two separate sources occur: 
‘economic activities’ (the partnership’s operating activities) and 
‘capital gains’ (realisation of foreign currency options). Disagree-
ing with such a resolution, the partnership complained against 
the interpretation to the LAC. The court dismissed the com-
plaint, hence accepting the Minister of Finance’s arguments. 

The view put forward by the LAC badly affects taxpayers run-
ning economic activities in the form of a personal partnership 
who have borne high costs of realising adverse foreign currency 
options in the Polish zloty’s weakening period. It is also danger-
ous to those partners in personal partnerships whose partner-
ships generate various kinds of revenues potentially classified 
as ‘capital gains’. It should be emphasised that costs classified 
as the ‘capital gains’ source prevent taking sustained losses into 
account in the calculation of taxable income related to the 
‘economic activities’ source. In consequence, it may occur that a 
taxpayer has to pay tax on income earned from the ‘economic 
activity’ source while they report a loss related to the ‘capital 
gains’ source at the same time. It should also be kept in mind 
that there is a very limited possibility to settle such a loss be-
cause it may reduce a taxable income solely in relation to the 
same source and exclusively in respect of an income to be pos-

sibly generated in the future. 

The analysed issue has been recently subject to numerous 
individual interpretations and decisions of administrative courts. 
When issuing individual interpretations, tax authorities invariably 
take a position stating that capital gainsare the proper source in 
that case. Only a complaint against such an interpretation to 
administrative courts offers hope for a different resolution as 
there are considerable discrepancies in judicial decisions. In 
legal relations there are both decisions prescribing the classifi-
cation of foreign currency options as the ‘economic activity’ 
source (e.g.: I SA/Po 295/10, I SA/Wr 1424/09) and decisions 
indicating the ‘capital gains’ source (e.g.: I SA/Ol 149/10, I SA/
	d 1190/09). 

As for now the Supreme Administrative Court has not taken a 
stance. However, that is bound to change soon as most deci-
sions made by the LACs on that issue are not in force (which 
means that they have been complained against to the SAC). 

Let us hope that the SAC will share the opinion that losses on 
foreign currency options can be settled within the framework of 
the ‘economic activities’ source. Otherwise, there would be un-
justified differentiation between entities able to deduct losses on 
foreign currency options from income earned from their eco-
nomic activities and individuals running a business who are 
deprived of that possibility.  

Judgment of the Lower Administrative Court in Warsaw  

(III SA/Wa 566/10) 

Sources of income of partners in personal partnerships 

Judgment of the Court of Justice of the European Union (Astra Zeneca 
case, No. C-40/09) 

VAT on issuing gift certificates� 
In the above-mentioned judgment the Court of Justice of the 
European Union adopted a stance that the company’s issuing 
gift certificates to its employees, in exchange for giving up part 
of remuneration due to them, amounts to the provision of ser-
vices subject to the VAT. In reasons for its judgment, the CJEU 
states that the transaction is part of the employer’s economic 
activities and, as it may not be considered the supply of goods, 
it ought to be classified as rendering services. 
It is quite a surprising resolution because, until now, the CJEU 
was of an opinion that such transactions are not subject to the 
VAT (C-288/94 Argos Distributors Ltd v. Commissioners of Cus-

toms & Excise and C-126/88 Boots v. Commissioners of Cus-
toms & Excise). The view presented in the discussed judgment 
is also in conflict with solutions adopted in Poland. Until now a 
generally accepted opinion (by both tax authorities and adminis-
trative courts) was to consider gift certificates identification 
marks – money substitutes. In consequence, their issue to em-
ployees was not subject to the goods and services tax. Only 
their exchange for goods or services was taxed. The CJEU did 
not take those arguments into account at all, passing over the 
analysis of the gist and function of gift certificates in trade. 
The discussed judgment excites a lively controversy at present 
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as the end of the year is a period when entrepreneurs issue 
Christmas gift certificates to their employees. 
Thus, questions occur about the possible consequences of the 
discussed judgment. It should be kept in mind that on one hand 
– in accordance with the current Polish legal environment – both 
tax authorities and administrative courts are obliged to abide by 
the European law in its broad meaning. That means that, when 
deciding tax issues, they may not construe regulations in such a 
way that it is in sharp conflict with the view put forward by the 
CJEU. On the other hand, it is hard to imagine a situation where 
an entity making the legal analysis of a transaction completely 
disregards the previous heritage of Polish judicial decisions and 
doctrine arguments. The more so as the discussed CJEU judg-

ment offers no counterarguments to the previous Polish inter-
pretations. 
Therefore, the analysed decision has undoubtedly made the 
situation much more complicated. However, latest press reports 
allow to be more optimistic about the issue. An article by Gazeta 
Prawna (‘Tax Authorities: No VAT on Christmas Gift Certificates 
for Employees’ of 23 November 2010) indicates that the Minister 
of Finance still adheres to the view that the VAT does not apply 
to the issue of gift certificates to employees. Thus, hopefully – 
despite the above-mentioned judgment – the manner in which 
gift certificates are treated in respect of the goods and services 
tax will not change. 

prepared by: 
Miko
aj PRZYBY	 

Tax Adviser (11542), Senior Consultant 
within the Tax Advisory Department 

Judgment of the Lower Administrative Court in Pozna�  (I SA/Po 194/10) 
Issuing and keeping of invoices in an electronic form 

The judgment of the Lower Administrative Court in Pozna�  of 23 
June 2010 (I SA/Po 194/10) raised the issue of drawing up and 
sending an invoice in the PDF format and its further printing and 
keeping in a paper form. Initially, a taxpayer requested the Di-
rector of the Chamber of Taxes in Pozna�  to issue an interpreta-
tion in that scope. The authority decided that the procedure 
described by the requesting party was in conflict with the law 
and the taxpayer was not able to deduct the amount of input tax. 

The taxpayer did not agree with the resolution of the tax author-
ity and thus lodged a complaint with the court. In the above-
mentioned judgment, the LAC in Pozna�  emphasises that the 
Goods and Services Tax Act (Journal of Laws [Dz.U.] of 2004, 
No. 54, item 535, the consolidated text as amended) specifies 
neither the form of sending nor the format of issuing an invoice. 
Directive 2006/112/EC stipulating the manner of issuing in-
voices, on which national regulations are based, is of crucial 
importance to legislation. Although Polish legal regulations are 
dependent on EU law, some discrepancies can be found. That 
applies to the Regulation of the Minister of Finance of 25 May 
2005 on the Issue of Invoices (Journal of Laws [Dz.U.] of 2005, 
No. 95, item 798, the consolidated text as amended). It stipu-
lates that an invoice issued in an electronic form must be kept 
also in such a form. The LAC reached quite an interesting con-
clusion that rather than looking for discrepancies between Pol-

ish regulations and the EU directive, the national law ought to 
be construed in such a way so that it is consistent with provi-
sions of the Community law. As indicated by the court, two fun-
damental conclusions can be drawn from the EU law: member 
states may allow – as another method – sending invoices and 
making those available in an electronic form without the neces-
sary confirmation by means of an electronic signature or elec-
tronic data interchange (EDI). What is more, member states 
may not limit a possibility to draw up and send invoices in an 
electronic form solely to cases where they are kept afterwards in 
an electronic form too. Furthermore, the court emphasises that 
member states are not entitled to impose on taxpayers other 
formalities connected with sending invoices or making those 
available in an electronic form. Also, the currently binding Polish 
regulations should be construed in such a way so that the re-
quirement of sending invoices in an electronic form by using an 
electronic signature or EDI system applies solely to those in-
voices that are kept in an electronic form too. If, however, in-
voices sent by e-mail are to be kept in a paper form, it is enough 
to meet requirements in respect of guaranteeing their integrity 
and inviolability of their content. Thus, in the court’s opinion, an 
invoice may be sent in the PDF file form, printed, and kept in a 
paper form, with no breach of the binding regulations. 

The judgment should be accepted because using printed in-
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voices and keeping those in a paper form do not diminish the 
safety of legal transactions as compared with a situation where 
invoices, from the moment of their issue, have a paper form. 

In order to simplify the procedures and avoid similar disputes in 
the future, a new regulation on the issue of invoices in an elec-
tronic form is scheduled to be introduced from 1 January 2011. 
The liberalisation of provisions is aimed at adjusting national 
regulations to Community ones. The scheduled changes will 
apply, among others, to: 

1. sending invoices in any given electronic form and format; 

2. lack of obligation to confirm the integrity and authenticity of an 
invoice by means of an electronic signature or using electronic 
data interchange (EDI); 

3. issuing invoices in an electronic form that does not entail an 
obligation to issue an invoice adjustment in the same form; 

4. possibility to print and keep in a paper form invoices received 
in an electronic form. 

Prepared by: 
 Justyna STA� DO 

Assistant 
within the Tax Advisory Department 

Judgment of the Lower Administrative Court in Opole (I SA/Op 215/10) 
Issuing and keeping of invoices in an electronic form 

In its judgment of 18 August 2010, the Lower Administrative 
Court in Opole decided that for the copy of an invoice to be 
kept, its original form must be maintained and that requirement 
is met also by its keeping in an electronic form, i.e. in the form of 
an unmodifiable text file allowing to reproduce the original paper 
form at every request of a tax authority. 
General invoice keeping rules do not specify the form of such 
keeping but emphasise the requirement that such a form guar-
antee the authentic origin of an invoice and integrity of its con-
tent throughout its keeping provided, however, that data con-
tained in it may not be changed and must remain legible. Such 
conditions can undoubtedly be satisfied by keeping copies of 
original invoices issued in a paper form in an electronic form 
being their perfect reflection. 
As rightly pointed out by the tax authority in the interpretation 
subject to the complaint, pursuant to article 19 paragraphs 1 
and 2 of the Regulation of the Minister of Finance on the Issue 
and Keeping of Invoices, invoices and invoice adjustments are 

issued in at least two counterparts, the original one to be re-
ceived by the buyer and the copy to be kept by the seller. An 
original invoice and invoice adjustment should bear an 
‘ORIGINAL’ inscription, while the copy of an invoice or invoice 
adjustment ought to be provided with a ‘COPY’ inscription. It is 
not precisely indicated whether the term ‘original form’ refers 
also to the problem of issuing an invoice in a paper or electronic 
form. The LAC in Opole also invoked the judgment of the Su-
preme Administrative Court emphasising that there are no legal 
grounds to disallow a ‘mixed’ system of sending and keeping 
invoices, i.e. sending invoices in a paper form and keeping their 
copies in an electronic form while being ready to print them at 
every request of a competent authority. The Supreme Adminis-
trative Court eventually took a stance that the legislators them-
selves do not preclude a certain form of keeping information, 
and thus a taxpayer should be able to choose carriers while 
being at the same time obliged to present information to compe-
tent authorities in a form requested by them. 

Prepared by: 
 Magdalena SZ	APKA 

Manager 
within the Bookkeeping Department  
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A handful of details to know about us 

Within the framework of our 

activities we also take part in 

numerous public initiatives. 

We wish to actively partici-

pate in creating and develop-

ing the young Polish econ-

omy – facilitating safe and 

swift start in Polish business 

for foreign investors but sup-

porting domestic entrepre-

neurs too – from the tiniest 

sole traders to huge interna-

tional conglomerates. 

 

 

At the end of October KZWS became a partner for the series of articles on issues 
related to acquisitions of enterprises published in the Dziennik Gazeta Prawna daily. 
An article of 21 October of the current year discussing the due diligence process was 
Anna Kowalczyk’s and Micha
 Dreas’ press debut. We warmly congratulate the au-
thors. We want to share our experiences and get as many members of our Team as 
possible involved in publications. 
 
On 25 October of the current year KZWS was a partner of the Investor Relations 
Forum organised by Gazeta Gie
dy Parkiet (www.parkiet.com) in Warsaw. Piotr 
Staszkiewicz, who prepared a lecture on the importance of auditing financial state-
ments for investors and the market, was a speaker at the conference. We truly care 
about heightening economic entities’ awareness of measurable benefits derived from 
the proper and reliable audit of financial statements. 
 
From 29 October to 5 November of the present year Piotr Liss and Przemys
aw 
Powierza represented KZWS at an annual RSM International world conference 
which this time was held in Cape Town in the Republic of South Africa. An exten-
sive programme of seminars and training courses was combined with numerous oppor-
tunities for talking with Partners in RSM International, exchanging experiences and 
know-how. A lot of time was spent on the issue of improving cooperation methods 
within the network. Our efforts are aimed at making the motto on the first page of this 
newsletter valid forever. 
 
From November to January Tomasz Beger and Piotr Liss conduct classes within the 
framework of the series of training courses and conferences organised by the Ac-
countants Association in Poland, dedicated to balance-sheet and taxation issues. 
We devote a lot of time to acquiring up-to-date knowledge and try to share it – only 
taxpayers aware of their rights and duties can safely optimise their tax burden. 
 
On 2-3 December of the current year Bartosz Mi
aszewski, Piotr Liss, and Marcin 
Kawka took part in a working conference of RSM International organised for Euro-
pean members of the network (RSM Europe) in Budapest and concerning the devel-
opment of solutions for Clients in the scope of Corporate Finance in its broad mean-
ing. The workshops covered, in particular, the issues of research related to due dili-
gence which are of the vital importance in the conditions of the still young Polish mar-
ket economy. We willingly support investors getting ready for various kinds of transfor-
mations, mergers or acquisitions by offering them our experience and expertise. 
 
KZWS experts actively spread knowledge of finance, bookkeeping, taxation or legal 
aspects of carrying out economic activities. Subsequent articles have recently been 
published in the Dziennik Gazeta Prawna (we congratulate Miko
aj Przyby
 on his 
very successful debut) and Rzeczpospolita dailies with which we traditionally cooper-
ate. Cooperation with the ‘Controlling’ monthly (the Forum Publishing House) re-
sulted in more extensive articles on issues fringing upon controlling and taxation. We 
especially encourage you to read texts in September and November issues. 
All those interested can visit the following websites:  
· www.gazetaprawna.pl 
· www.rzeczpospolita.pl 
· www.magazyncontrolling.pl 



 

 

 

 

 

 

 

 

For more details please contact  

 

KZWS 

Stary Rynek 38-39, 61-772 Pozna�  

Phone: +48 61 8515 766 

Fax: +48 61 8515 786 

www.rsmi.pl 

biuro@rsmi.pl 

 

Please keep in mind that none of the presented articles should be understood as legal advice because each 

individual case requires a separate and reliable analysis. Hence, KZWS Spó
ka Doradztwa Podatkowego S.A. 

and KZWS Audyt S.A. bear no liability in connection with using information, advice, and instructions contained in 

this publication. 
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