RSM KZWS

Newsletter
3/2010

Interpretation
Information
advice

Each and every Client of
ours can be sure that,
irrespective of the location of
their business, will always
be able to use the full
range of advisory
services required
to fulfil their
needs
and local

requirements




Ladies and Gentlemen,

The end of the year 2010 is nigh. The end y#avisrg time for us to sum things up, andubksspreflection. There is a
lot to suggest that the period of (post-?agissiah is a thing of the past for many Peljzfisesat Regrettably, for a great
number of these an economic boom is yet to xaimenges arising from the pre-election lapkrdfifyréor saving in those
in power are not bound to have a positive etfantrgnbusiness in Poland. Numerous industiesyanonsumer will be
hit by a rise in the VAT. Budgetary problemsypsdialind to intensify fiscal auditing antdocieoking for taxpayers’
money’. KZWS expects an increasing numberrefientsefp undergo fiscal audits and decisionat easopporting the
patching up of the budget which is to be isgired|mdst always entails a pro-fiscal bengplgcalbla legal regulations.
Unfortunately, statistics are cruel and copgusieethat most decisions of first instandhadaiies are still not appealed
by taxpayers. Such entrepreneurs’ strategy $eepootaas the ‘lightning’ tends to strike él@iasamore than once. We
encourage all entrepreneurs to treat decisehbyssix authorities very sceptically and gpipstltiaose, especially in a
‘budget patching’ period. We cannot allow ting tirazse enterprises as their ‘cash machines’.

2010 was a great year for KZWS: our revenwsedibgrezore than 20%, which is a fine achievéraestilidifficult market
conditions. Our rapid development would noibbe p@ss it not for our Clients and Co-Warkeosildike to thank all of

you sincerely for that with the hope for many fyeifisl cooperation in the future.

Bartosz Ml ASZEWSKI

Tax Adviser (11251)
Managing Partner



From the Editorial Team

| have the pleasure to present to you a nedadssurewsletter. | hope it will keep you thimnelsteeet your expectations to
the greatest possible extent. One of the pulesigallowed by KZWS is to listen carefull@gltentst Thus, | will be truly

grateful for all comments regarding the confienmh arfidhis publication.

Now both our Clients and the whole KZWS Teatingifentae train calledNbey Year, 201%We would like to take this
opportunity to thank you for the fruitful coope20il0 which — as we believe — broughtigfaetiaa both to you and us .
We can probably assume that the most difidufopdre whole economy is a thing of theguagireithe whole KZWS
Team would like to wish you a Merry ChristmBisygioygl ldew Year — rapid development of busynplesssamt surprises,

and the comfort of professional consultancully mogebperation with KZWS.

Przemys aw POWIERZA
Tax Adviser (11204)
Tax Partner
within the Tax Advisory Department



Top News

All the signs are that the end of the yedrdatathanges in regulations concerning the dcetgieas tax (VAT). The major-
ity of amendments were initiated by the MiRiaayaaf, although the change in regulatioesittelfo a large extent from
the evolving EU law in the scope of the comenatdealuax system, as well as the erstwhilgtémoynsf Polish regulations
with that system. New rates only seem to lyshipeftia the whole armada of introduced chabgkseashe new year be-

gins, attention should be paid to a great nuittegrimiportant novelties — most of themisdlidsed already in this newslet-

ter.
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VAT

Intra-Community supply of goods — formal reguiogmen
applying a 0% rate

The intra-Community supply of goods meansoexjpdrtati
goods from the territory of a country to thg t&#ranother

EU country in the performance of taxable aatoimstaT
Community supply of goods also includes the tmmofvemen
goods owned by a taxpayer’s enterprise, whitieemavén the event the buyer transports a new measpart twith-
manufactured, extracted or purchased by that taithay out the use of another means of transport ée.gariear),
the framework of an enterprise run by thereritdhe df a the above-mentioned docunfents to be supplemented
country, from the territory of that countryetittry of an- with a document containing details allowingrty jolemtify
other member state — if those goods are to bfsmexant the taxpayer supplying the new means of triwespaster,

by which the goods are carried (or possikiyanfligh
ber if goods are shipped by air) (article 42pbadagr
of the GSTA).

nomic activities.
No tax is imposed — as a matter of principlee—irdrat -
Community supplies of goods, and thus a 0%liestdoapp
them. However, in order to take advantageabdé thabx-
payer must have several documents confirmivey ithieg-t -
Community supply of goods has taken placehgirgotsls -
have been exported from the territory of aacmlidélvered -
to a buyer in the territory of a member statieaothies terri-
tory of the country).

Those proofs are the following documents pravitieg all -
confirm the delivery of goods to a buyer lotiadet@rirtory

and the new means of transport itself, ancuilaparti

details pertaining to the taxpayer and buyer,

details allowing to clearly identify the ofjpgtipias

the new means of transport,

the date of delivery,

signatures of the taxpayer and buyer,

the buyer’'s declaration on the exportation e# the n
means of transport outside the territory ofra count
issued within 14 days of the date of delivery,

the warning of the buyer about consequencéls of a fa
ure to meet the obligation referred to in thiceaove

of a member state other than Poland: -further referred to as an ‘export document’4@rticl

: transport documents received from a carrigfirffprwzaragraph 5 of the GSTA).
agent) responsible for the exportation of gondts fro
territory of a country clearly indicating tigabdse If the above-mentioned docundentt clearly provehe
have been delivered to their place of desfitlationfact that goods have been delivered to a btg@riottee
carrier (forwarding agent) is ordered to travespaerritory of an EU country other than Polaptbefthe con-
goods firm the fact that the intra-Community supplysdiiagoc-
he copy of an invoice, and curred arelso other documentadicating the performance of
the specification of individual cargo unies 4&rtidhe intra-Community supply of goods, and larparticu
paragraph 3 of the Goods and Services Tax Act-— thecommercial correspondence with the buyer g includin
GSTA). their order,

documents concerning insurance or freight costs,

a document confirming payment for the goods,

a proof confirming that the buyer has recejoadishe

in the territory of a member state other tlearitdng t

of the country.

If a taxpayer or their customer transport g¢ecistaithe -
intra-Community supply of goods by using thegaow/of -
transport, the application of a 0% VAT rate teeguilmve-
mentioned documents (copy of an invoice awdtgpecifi
individual cargo untts)be supplementedith a document
containing at least: It should also be borne in mind that, in oedabl®tb report
: the name and surname or name and address ofthegistra-Community supply of goods with a Ofe natest
tered office or place of residence of the t@egpayeacquire the above-mentioned documents befose thfethe
forming the intra-Community supply of goods artignéhkémit for filing a declaration for a dgieemesgtperiod, i.e.
purchaser of those goods, a month or quarter in which tax liability ih oéspedntra-
an address to which the goods are transpdfeed if@dmmunity supply of goods has occurred.
ent from that of the buyer’s registered offéoe af p
residence, However, to keep on the safe side, it is advisdbiays
the specification of goods and their quantity gather all documents related to a transactiemeandar to
a confirmation that the goods have been redbigedadiyays use proper identification numbers & patkies to
buyer, the transaction in the documents. Both the thugpayer
the type and registration number of a measpaift trasarrying out the supply of goods must have aratodid
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VAT - cont.

identification number for intra-Community dremsamtiain- always gather all documents regarding evenyoinansac

ing a two-letter code used for value addedosespurp

Each element of the collected documentationventy Ipeo Example:

useful — in particular if one takes into acequdgthent of

the Lower Administrative Court (LAC) in Szc26cMagf A taxpayer did not receive documents referradidie ih2
2010 (file No. | SA/Sz 191/10) that concernkdetprimea paragraphs 3-5 of the GSTA before the daig fodditilara-
ments imposed on a taxpayer by the Goods aesl Bexvition for the second month following the moiuth taxwiabil-
Act in respect of taxation of the intra-Comomppiityo$ ity in respect of the intra-Community supplysdiagboc-
goods (comments on the judgment can be foudddiciile curred and thus reported such a supply as & dombstar-
Decisions’ section of our newsletter). The slasatidbed in ing a 22% VAT rate. In the fifth month the tgmpdker
the judgment is common in the business pragtibe ase documents but those were the ones referreditte id2ar
where the supplier has received no consignnfeoinnibte paragraph 11 of the GSTA, i.e. the so calleshentppje
buyer which is tantamount to a failure te &tHilutory obli- ones, while they never received the documefiesl speci
gation in respect of documenting the intra-Gosumplyitof paragraphs 3-5. Based on the above-mentioned pfdgme
goods. In such a case a failure to meet formaheads; LAC, resolution of the SAC, and the above nendlusio
when the fact of performing the intra-Commuphjtyofsumferred that the taxpayer, as soon as theyl ribeedecu-
goods has been confirmed by using other probésjenmay ments confirming the intra-Community supply,ofegaad
adverse effect on the taxpayer’'s position. Dims mas the fifth month following the month when thigilitsxhiad
sented by the LAC seem to be rational andPhogis&dns of occurred, should:

article 42 paragraph 11 of the GSTA may subgbstt laot 1. adjust the declaration in which they repontadsthe t
taxpayer performing the intra-Community suppbdsof g action with a 22% rate (the second month fibliowing

should have documents referred to in paragrapiasti3ab month when tax liability had occurred), ‘dearing’
they may use supplementary ones if those Gtstaddinm domestic supply declared in it, and

the intra-Community supply of goods. Howevewrtthe2.c  adjust the declaration for the month when #ee trans
(rightly) maintains that the provisions oughhderiséood in tion actually took place and report the intrasiBommu
a different way, i.e. if there are no docurtezhtis Igara- supply of goods.

graphs 3-5, one may still use supplementary tdo&unkn

conclusions were also clearly confirmed by Ithimresb One should also remember to adjust the VAT-EBJ spmmi
seven judges of the Supreme AdministrativeAT)wt (3 information for the above-mentioned months.

October 2010 (file No. | FPS 1/10). Thersfayisable to

Ewa WEKWERT

) Junior Independent Accountant
within the Bookkeeping Department

HOW TO COMPILE DOCUMENTATION FOR THE INTRA-CSMRRINMTOF GOODS (0%)?
RED = ALWAYS REQUIRED, BLUE = OPTIONAL, SUPHREMENTA

1. copy of a VAT invoice

2.transport documents (e.g. CMR) OR a taxpayertgoowment pursuant to article 42 paragraph 4 of the
GSTA OR a taxpayer’s own document pursuant te 4&iparagraph 5 of the GSTA

3.specification of individual cargo units

4.commercial correspondence with the buyer

5.insurance documents/freight costs settlement

6.confirmation of the payment for goods

7.confirmation of goods’ receipt by the buyer froothe&n member state
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PIT
Settlement of small orders applying flat incatee tax

Albert Einstein said thathardest thing in the world to un@ee-regulations of the Minister of Justice d¢iiptreprinera-
stand is the income. tidew regulations and amendmentsida rates for a given action performed by perstising the
laws do not make the taxpayer’s life easias @t@ofplified above-mentioned professions. Their remunestiobhsies
by an amendment to the Personal Income Tax]&ctiafyl termined in advance and are prescribed by Htemegul
2009. It introduced a new provision relatesetdaiment of Hence, revenue earned by lawyers, lay-judgéserapero
small orders by using the 18% flat income tax rate. sons receiving one-off orders from agatecies should be
taxed solely in line with general principletarf.tax
That tax applies solely to revenues earnediVities @&tr-
formed personally based on a contract to peyfenifiedl In general, tax authorities confirm the appeszritegr
task or a contract of mandate. Moreover, io apdy in above. Only the Director of the Chamber of Bgdgesacz
18% flat tax rate to a revenue, the contractat lm@yan in an interpretation of 2 April 2009 (ITPBU8MR)bG$tates
employee of the principal and the amount ofatemumay to the contrary in respect of expert witnessatomurighat
not exceed PLN 200 in a month. interpretation may be justified by the Reguthtoliaister
of Justice of 18 December 1975 on Costs of Xpaking/iE
That seemingly simple provision arouses lobésomiong ness Evidence in Judicial Proceedings. It speimfissthat
taxpayers. Problems start as early as at the ofi@sift- entitle to specific remuneration determinechae.adva to
lishing what elements should be containedriacatoacsitow that, a contract stipulates the amount of reomuirerad-
the application of flat income tax. First & @aflportant howvance with no possible change in the coungerfafriteance
remuneration is specified. As already mentiored,ndt and thus flat income tax may apply to thaasegle c
exceed PLN 200. Also, as proved by interplstatierdin-
ister of Finance, remuneration must be stiguateshmunt Further doubts are raised by the manner of daxaii@ands
so if a contract specifies, e.g. an hourly mata| tgxation revenues earned by members of management Ipgawvils, su
rules ought to apply to it (i.e. taxation adoata@hriyyackets). sory boards, committees or other governingf begiéd € oti-
A question is often asked what to do if montidyatom set ties. Persons being at the same time a compaloysesm
forth in a contract exceeds PLN 200 but isfaipayer in and members of e.g. its management board acctarat)y
monthly instalments not exceeding the amowet foowgd to tax brackets, irrespective of the amounnefatom On
the act. Tax authorities construe the situatithre ffollowing the other hand, flat income tax applies to gpdmamnng a
point of view: the basis of taxation are anipulatedtin a management function in an enterprise and reotebeinqit-
contract or contracts and not those that hapaitbe€hus, ter's employee, provided, of course, that atbenabiioned
irrespective of the amount paid to a taxpayeorithaflat conditions are met (which is actually rathemdotoblap-
income tax will be imposed only when remumperfied 81 pen).
a contract or contracts does not exceed PLN 200.
A dilemma over the proper manner of taxaticalscautbe
The act also stipulates the settlement periadnbeimly. The case of revenues earned based on a contracdrio gerf
basis of taxation is the sum of remuneratiodsrearrene specified task accompanied by transfer of aatmmrsic
principal arising from contracts signed in ioth@r catath.  rights. Cooperation started based on a corgeafdrio a
specified task when the contractor is not émittaks em-
Meeting the above-mentioned conditions is tloe basssd- ployee and monthly remuneration does not exc@8@® PLN
ering a contract to be taxed at a flat rate.rHihvwesigiation may be taxed by applying a flat rate or acodmdingack-
becomes more complicated in some cases. ets. A decisive factor is transfer of authastwiedghts. If
the fulfilment of a contract to perform a sgestifiscissoci-
A good example are revenues of persons who mawre bated with the transfer of rights — the tax reroltered to
dered by public authorities, a state administdyiveelf- collect advance personal income tax. On tharathdr &
government agency, court or prosecutor to gesbificn taxable person does not transfer his or hes aotmmmic
actions classified as revenues earned froes givitrmed rights, flat income tax applies to remuneratonfresn the
personally. That applies to such professionsriawitigss, contract to perform a specified task. Althoughpssition
attorney, translator, custodian or lay-judgerd imereloubts seems to be quite controversial, it is presénéeDibgctor of
as to the source of revenue, however, estahbsfong of the Chamber of Taxes in Warsaw in an interpfe&@tinme
taxation poses problems. Remuneration of perkimgs ®009 (IPPB2/415-245/09-4/MK).
based on a contract of mandate, e.g. for dteoutges not
exceed PLN 200. In theory, flat income taxhiate apgly Revenues earned from activities performed péisartath
to such revenues. However, it should be kepthatrttiere flat income tax applies) are not combined wihsreaseed in
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PIT - cont.

line with general principles of taxation arfteyhasetnot principal: a contract of mandate and a cometbrto a
reported in an annual PIT declaration. The taasisoof is specified task, revenues from both the corgractsiraed
revenue that may not be reduced by costs, soctal ae up. From 1 January 2011 the provision conegélinicgnfe
health insurance contributions. tax will be simplified. The currently announoed emz
indicate that the discussed form of taxatipplyilh @very
A tax remitter is obliged to collect flat taxtingdou 18% of single contract from which no more than PLN&208dis
revenue and then pay the amount of tax to thecdatax Thus, remuneration will not be summed up exzal iEce-
office appropriate for the tax remitter’s ikgiteee place oftracts are signed with one and the same principal.
running business or place of residence by ey 2fitthe
month following the month when the tax wasl.chlmete Application of flat income tax may slightlyadedunistration
over, by the end of January of the year fdilwargyear the costs on the part of a tax remitter. Howewet, dhigays as
tax remitter files an annual declaration aorilet fax rate beneficial as expected to both the partieddlbsh@mem-
with the tax office appropriate for the tax'semagistered bered that the application of flat income tats tegtaction
office, place of running business or placenteesid of costs of revenues and a taxable person’sisctamaeat
a flat rate always when conditions providetthdoadnare
It should be borne in mind that revenues eagdezhbam- met. In order to avoid settlement adjustneatisable to

tracts of mandate and contracts to performiedsistif move a contract remuneration payment date &raestibs
share the same revenue source category — petifotieed month.

personally. Therefore, if one concludes twadsceittramne

ZW.

VAT

Justyna STADO

Assistant
within the Tax Advisory Department

changes for 2011 — a complicated puzzle

In principle, since entering into force ofeh#dycapplicable -

Goods and Services Tax Act no such major ameodheents

provisions have been made. Most new regulatitiyare
needed but regrettably they have been introdutadbie
hurry and thus there has been no time to mg fmishes -
on them. It can be seen at a single glancer¢laatnargber
of provisions are incoherent and inaccuratsetuemnce,
taxpayers will be dogged by serious problemspeittap
settlements, which will directly result in asethenember of
disputes with tax authorities. By way of cansbledio be
said that, according to the saying that evehaslausilver -
lining, at least part of new regulations mag analysed by
judicial decisions.

New Rates

In a three-year transition period tax rateg ditferithe cur- -
rent ones will apply. As for now, it is hdrdtiattéhe future
will bring. From 1 January 2011 to 31 Decemhmr2043t
to the Supplementary Budget Law:

a basic tax rate will be 23% (instead of 22%),

a reduced tax rate will be 8% (instead of d%)il- an
apply to the majority (but beware: not alplies sip
goods or provision of services taxed so farrate, 7

an additional reduced rate of 5% will be idtegguce
plying mainly to supplies of unprocessed doausalof
and plant origin as well as specialist periodisizial
scores, books in a paper form and audiobdekk (in t
ast case a considerable reduction occurs frton 22%
5%),

an additional reduced rate of 5% will be idtegguce
plying mainly to supplies of unprocessed doausalof
and plant origin as well as specialist periodisizial
scores, books in a paper form and audiobdekk (in t
ast case a considerable reduction occurs frton 22%
5%),

an additional reduced rate of 5% will be idtegguce
plying mainly to supplies of unprocessed doausalof
and plant origin as well as specialist periodisizial
scores, books in a paper form and audiobdekk (in t



VAT - cont.

ast case a considerable reduction occurs frion 22%ulations come into force.

5%,

a flat tax refund rate for farmers will bércasé8o t Advance Payments

0 7%,

a separate rate of 4% (previously 3%) willaretagiin As for advance payments received before 1 Idriuarhe@
services (which, by the iwafill inconsistent with Eprevious tax rate should apply even if a subsagueina
regulations). due amount is paid in 2011 and thus taxed &sew ra

In connection with those changes, a princialigoof tagard- New (Old) Exemptions
ing supplies of goods and provision of sethiedsratof the
years — i.e. before and after the change imestedse been From the beginning of 2011 taxpayers will us@alistew
introduced Classification of Goods and Services (PKWi8) r&fplad
ing the previous one of 1997, to identify gosesviaed. It
One-Off Supplies of Goods and Provision of Services has been expressly specified in the amendirad any th
changes in the new classification that may@ttiue ppom-
If a given action has been actually performedhbefmw ulgation of an amendment to the tax act, Wédchtaset-
provisions come into force, the previous taghate etill tlements.
apply regardless of the time when tax liabitigdocc
Attachment No. 4 to the act, listing exemptibegnhtally
Continuing Services deleted — applicable exemptions will be spec#iedara-
graphs added to article 43. The table belovg prowvder-
In the case of continuing services, settldénmeaeferiods view of the most important modifications tonjhtoexeata-
— rates will have to be assigned proportiotetiyndoynto logue.
account parts of the periods falling on befafteratiné new

SERVICE COMMENTS ON THE EXTENT OF EXEMPTION

postal services new wording allows for the provision of pdstd atsw by a different operator thian the
Polish Post in the future

medical care services exemption has been limited as to entities &rab dotiwhich it applies although fot all
provisions are clear — services are to ‘subytapisy maintenance, recovery, ahd im-
provement of health’, which rather excludesiceig kinds of plastic surgery

services rendered internally | description of the exemption uses ambiguousderassesg. ‘services of immedigge ne-
municipalities, self-governny cessity’
foundations, cooperatives etc

social assistance services exemption is to apply to every entity providsengaes irrespective of its formal sfatus

education services exemption applies to services rendered byinhdgtbnastupervised within the franfework
of regulations concerning the system of edadatiop entities carrying out activifies in
the scope of teaching foreign languages (thselasticonsistent with EU regulgions);
there will be problems with import of servitmsestt — it will be difficult to gheck
whether a foreign entity meets conditions presttiribehe framework of the Poligh sys-
tem of education and financing from public funds

services of political, trade Y exemption applies to services to the benefibefsneérsuch organisations perforifhed in
patriotic, philosophical, pl exchange for contributions — provided thatrtbeinfimge free competition rules E con-
thropic, and civic organisatior] dition which is very difficult to apply in)practice

financial services in its new form, the scope of exemption wiiidoendeffe clearly — mainly by introdg§cing a
more detailed description of exemptions




VAT - cont.

A general rule has also been introduced fanptioese It Such a solution is certainly coherent as a staxpayers
says that exemptions apply also to servicesatising @ may only deduct a part of input tax due tdytheiypate use
main service subject to exemption, i.e. suah thatsepa- of real property, they should not, on the odhqralyaextra
rated from the main service b@ppmpriate and necessatgx as a result of the private use of thathmareaf property.

for providing the basic service. Presumaliyciraisccases
where the provision of a main service subjestgiioaxde-
pends, at least to some extent, on the simultenfoos
ance of a separate component service rendei@tesinsiy
(in a package) with the main service.

Change in the Manner of Settlements — Servicetwfa-
tional Road Transport by Buses

The change concerns foreign carriers whichefrmntiti®
carry out transports of persons by buses registeaiddin
the territory of Poland. Until now settlemespedb of the
goods and services tax always took place at austodes
office.

Pursuant to new regulations such entreprendange vidl

register as active VAT taxpayers and settlartHméawith -

general principles of taxation (thus, in thty mRjcases,
based on the length of routes covered in Pdiasdlrider
must carry at least a copy of a document caefjjistiagion
for the purposes of the goods and serviceotardr{gRich
copies will be issued in larger numbers by artoiapetf-
fice).

Deduction of Input Tax — Real Property

Due to EU regulations Polish provisions hagetlyotale

into account the situation where real propettiygagubds -
of a usually significant value) is used foteqiayar’'s eco- -

nomic activities and private purposes. From c20idaku

property will have parts used for economés aiigrivate -
purposes determined as percentages. Of coup@rexaim -

only apply to the part used in running a bRggestsably, it

has not been clearly specified what methodgatingatbe -
use proportions will be considered admissiele (Qusid- -

erable) risk of choosing a proper method haarséemed
solely to an interested taxpayer. It is enaaghatiehtion to

problems in determining, e.g. a total usefalfsutiae pur- -

poses of applying a reduced tax rate in thehcaséngfor a
useful surface in the real property tax — newappmtunity
for disputes with tax authorities is bound.to occur

Consequences of incorrect settlements may benanwev

Deduction of Input Tax — Cars

As specially permitted by the European Conbyitistoend

of 2012 Poland may limit the right to dedueixifimutars

whose load capacity exceeds 500 kg and totas wpight
3.5 tons. Thus, in the case of most cars vathutae ‘grate’

it will not be possible to fully deduct inpih#period. Tax-
payers who have concluded lease, hire or essgucon-

tracts in respect of cars for which they ariy cemtigled to

full deduction will enjoy that based on thie miregguired
rights provided, however, that the above-meaotitaed

was entered into force not later than on 31ebecemb
2010 and

was registered in a tax office not later tHadaom 3

ary 2011.

After the lapse of that period (i.e. beginnidgnoary 2013)
a new, considerably less stringent, deductioll lapiply
which should not breach the so called statadistil-d.e.
limit the right to deduct input tax to a largertdag pursu-
ant to regulations applicable until 30 April 2004.

From 2013 full input tax deduction will applyptram) in
respect of the following types of cars:

vans with 1 row of seas0w,

with several rows of seats and loading spacgénaccou
for at least 50% of vehicle’s length,

pickups,

constructed in such a way that their drivegsdtabs
loading parts are separated,

special vehicles,

of small load capacity (even below 500 kg) but con
structed to carry loads (and thus provided mvidreno
than 2 seats),

of load capacity exceeding 500 kg, with threseand
seats.

It will still be absolutely impossible to dpdutaxrfor pur-
chased fuel, oil or gas used to drive cars.

unpleasant due to a necessary periodical settlgreenéent In a transition period (2011-2012), when #redstliettion
(during 10 years after real property was psg iftio hwsi- limit applies, the application of a provisiongrégxation of
ness purposes). Moreover, taxpayers applyinhteedtion the private use of cars subject to the dednittioitl bhe ex-
rates or settling exemptions will have to caljusimeeats cluded. However, it is hard to justify thetfded Szame ex-
arising from changes in use proportions withsameadj clusion is not provided for in the provisioply tooap 2013
resulting from a difference in rates. Howeeeis th@od (i.e. the less tight deduction limit version).

news too — due to the proportional limitapon taikideduc-

tion, the private use of real property willdnimt bed¢axed. A Administrative Facilities — Invoice AdjustmentipeCen-
provision that makes equal the free-of-chasgenprbegier- firmation

vices for private purposes of taxpayers and mgdaseago

them and lease for consideration will not dpatycase. New regulations waive a requirement to getaradjust-
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ment receipt confirmation in cases where aal@stialoice send invoices in an electronic form withowostkingyotec-
concerned export, intra-Community supply oampbaas; tive measures and keeping invoices in the sapnevided
vices that are not taxed in the territory qfubicRe Poland.that their integrity and authenticity are protected
The change is certainly a logical one — in ssch @huc- More information about problems with invoiceledtramc
tion in the basis of taxation does not affectagugpttled in form is provided by the ‘Judicial Decisionsoseptige 15.
Poland anyway. However, it is worth mentiommagntaat-
ing the requirement to have an invoice adjes@igntanfir- Supplies and Provision of Services for Which Taatiked
mation in other cases is inconsistent withaWeaEld meas- by the Buyer
ure disproportionate to its goal (consistingeimtigeof
abuses). Provisions changing principles of output taesesttie the
case of supplies of goods in the territoryooihtng @ in the
Free-of-Charge Transfer of Goods or Provisionnat&e case of services rendered in the territoryoointhe loy tax-
— Always Taxed payers having no registered office, place nteesigerma-
nent place of running business are also intthbhadeafat
Probably from February 2011 each case of thehfiegeo present. Until now the settlement of outpubhéagurghaser
supply of goods owned by a taxpayer’s enterprisatéo of goods or services depended on the fact ibédxpayer
use of that taxpayer or persons related to Wedhaaother with no registered office, place of residenteamepe place
transfers in the form of a gift will be sutggatitm. An en- of running business indicated the Polish VAIWvaicarand
tirely groundless criterion of connection vathieeativities settled tax on their own. Amendments prescioehthat
will be no longer of any importance. Taxa#pplyiib all foreign taxpayer:
cases where final consumption takes place.icah jolerci-
ple will apply to the free-of-charge provisivites.s . will never settle output tax,
will issue an invoice with no tax rate or tak amou
Cash Registers — There Will Be More of Them affdra DOn the other hand, the purchaser of goods femwic

ent Institution Will Inspect Them such a taxpayer:

will issue an internal invoice,
From 2011 the extent of release from a dutydtturecwer - will automatically settle output tax indidatednter
by means of cash registers will be signifiearggdciDe- nal invoice as input tax (where possible).

tailed regulations in that scope will be discussegparate

article on page 12. Now we only wish to draveryam 0 If a foreign taxpayer shows output tax in aveates a Pol-

the fact that for a relatively long time everggistgn will ish buyer will forfeit the right to deductniputespect of

have to operate two tax rate systems — in thetexeof such an invoice.

goods need to be settled. On the other handcahledso

‘fiscalisation’ of cash registers (i.e. insmécpootection Import of Services from Tax Havens No Longer Harmfu

measures before data change and licensing foill dade)

done by the Central Office of Measures from1luGagh Until now it was impossible to deduct inpiitaisd from

register sellers will provide every cash réistetfesiaration invoices documenting the provision of servitgtsebyhav-

on meeting technical requirements by a giveceapplia  ing their places of residence, registered officemgement
boards in the territory of the so called tax Ilswena at-

New Rules of Sending and Keeping VAT Invoices tachment 5 to the act. However, a recent juigimee@bart
of Justice of the European Union has considergdlatien

Under the pressure of uniform judicial deczstigsn(mmer- to be inadmissible. Thus, from February 2Dbhé possible

ous judgments of the Supreme Administrativeh€diri)s- to deduct input tax on ordinary conditions @mdesitd to

try of Finance has prepared a draft of newomegutaing the act will be deleted. It is a long-awaiter] ebpagially by

others, on the manner of issuing, handing okeepamg telecommunications operators.

VAT invoices. The draft provisions provide dsibititypdo

Przemys aw POWIERZA
Tax Adviser (11204)
W, Tax Partner
within the Tax Advisory Department
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VAT
Turnover recording by means of cash registengesnew

It is high time to look into the consequenaasget chtro- whom flat income tax applies.

duced by the Regulation of the Minister of &irhdaly The most fundamental change concerning thengnaaiest
2010 on Releases from the duty to keep recazdashpfmof taxpayers gaiving the releas&#om the duty to record
cash registers (Journal of LAwsj[of 2010, No. 138, itensales to individuals for the group of taxpajeiageamong
930). others, legal, advisory, and related servicea| seedices,
The currently applicable Regulation specifging @xti services connected with leisure, culture, andspal as
empted from the duty to keep turnover recordmdbyfmeranslators’ services. The table below preseomspiiete list
cash registers (Journal of LAwsJ[of 2009, No. 224, itenof servicethat are no longer subject to exemption.

1797) ceases to be in legal &rttee end of this yeaand Until now, for a taxpayer to be released fraty theatord
thus the Minister of Finance, within the fraoshétveodelega- turnover by means of cash registers, it wasryn¢lcassarn-
tion of legislative power contained in artigégaftdph 8 of over related to the sales of exempt goods aed servi
the Goods and Services Tax Act (Journal dd4d.Bjvef[ counted for 70% of total sales in the precegiay. tBegin-
2004, No. 54, item 535, as amended), has s@ecifieddi- ning in the new year, that threshold will beor&8&a As
tions for entities as well as entities andtibes tacbe ex- regards taxpayers starting their economic attizvipeopor-
empt from the duty in respect of taxpayers earigates to tion of turnover related to exempt sales tarrtotadrtin a
individuals who do not run economic activifeasnansl to given tax year envisaged by a taxpayer is dakerounit. In

No. NAME PKWiU 1997
1 other storage and warehousing of goods semigdkhe-storage and supervision of prq ex 63.12.14
2 storage of luggage services at train stationdedmalely by means of automated servi{ ex 63.21.14-
3 storage of luggage services at bus stationded paely by means of automated serviq ex 63.21.14-
4 legal, accounting, and bookkeeping, marketiarapimidnh research services, serviceq 74.1

scope of consultancy related to running businessagement apart from services of |
keeping rolls of deeds A and P

5 experts’ services also grouped based on PK\iédtueatiand engineering services —| ex 74.2
6 employee recruitment and staff procurement-seviimss provision by a taxpayer is full ex 74.5
7 investigation and protection services — whasenfogva taxpayer is fully documented ex 74.6
8 secretaries’ and translators’ services apainfigignd copying services ex 74.83
9 other commercial services not classified elseamheng others, services related to credil ex 74.84

ness appraisal, services provided by collgriymaerfts’ agencies — whose provision b
payer is fully documented by an invoice

10 services related to health protection and sscial ca 85
11 services connected with leisure, culture, antbspbith the duty to use cash registers|ex 92
12 funeral and related services 93.03
13 services provided in households 95
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VAT - cont.

the event the above-mentioned proportion Valleibeium ers who recorded the turnover below PLN 40,00 in t
values (80%), the release expires after thé tapsmonths preceding tax yeain the case of taxpayers starting their eco-
counted from the end of the first half of aaygameafperiod nomic activities in given year the turnoveildhrashmeen
when a taxpayer enjoyed the release. set at PLN 20,000. If the above-mentioned thrashold
In order to limit to some extent adverse cores@fuberc crossed, a taxpayer forfeits the release dfips¢hef two
above-mentioned changes, the legislator hazdarosen- months counted from the first day of the noonithg fitle
sition periodwhen taxpayers have time to adjust to new memuth when the turnover threshold set for @ gpegfiof
lations and arrange all formalities relateth#fihal time taxpayers was exceeded in a tax year.

limit for introducing cash registers by taxpayeh®se The legislator has also decided to maintairaldteanf
activities are not exempt from the recording dutlyvého actions to which no exemptions apply, irrespeetiveded
do not meet value and quantity requirements laps&® turnovers. The table below presents the fglieaifleuch
April 2011However, those starting their economic adtivitiemds and services.

the beginning of 2011 or taxpayers who ladetssirwhen As for the catalogue of actions exempted frasnttheedord
the current regulation was still in force whjdmt ® new sales by means of cash registers, some seatéxtsoralri-
regulations from the first day when the newplylemc will culture, municipal services, transmissioesf(intitéspect of
not be able to use the transition period either. supplies of energy, gas, and water), munisipaitiraduca-
Despite several significant changes introdheetkely egu- tion, financial and insurance services or postapEEsS
lation, numerous issues have remained unaltetezhdis delivery services have remained in that. Itbshemigha-
mentionedhe regulation maintains the release for taxpasised that, when drawing up the catalogue abesethpt

No. NAME

1 |taxpayers carrying out activities related ¢ lgles gas

2 |services related to regular and irregular pasaeieggs by road vehicles except for carriage tefe items 15 ¢dnd
16 of the attachment to the regulation

3 | services related to the carriage of passendmadsbyg cabs

4 |supply of: parts for engines (PKWiU 28.11nd),daiebustion engines such as those usedvehibiee (PKWJU
29.10.1), bodywork for motor vehicles (PKWI1Y B8iR0s and semitrailers; containers (PRW/R),3sarts of triil-
ers, semitrailers, and other vehicles with nuicakdhae (PKWiU 29.20.30.0), parts and ascessoitor vehigles
(except for motorcycles) not classified els@kNeild £9.32.30.0), internal combustion pisemseratiras thope
used in motorcycles (PKWiU 30.91.3)

5 |delivery of:

a) [radio, television, and telecommunications eqxpeaprfor electron tubes and other electrpoitectsnas well s
parts for devices and appliances for sound aroperetipn, aerials (PKWiU ex 26 and ex 27.90)

b) |photographic equipment except for parts andiasdesgiotographic equipment and fittingsePREVI0.1)

6 |supply of articles of precious metals or costainingetals which may not be subject to taioexefepted to
article 113 paragraph 1 and 9 of the act

n

7 |supply of CDs, DVDs, compact cassettes, magsefiodiading video cassettes), floppy disks; caedsy cof-
tridges with recordings, saved data or savedrcoftpuatre packages, including those soldrisiticersees

8 | supply of articles meant to be used, offeredltiodneised as engine fuels or as additiveistoreslto engine fugls,

irrespective of their PKWiU symbols

9 [supply of tobacco products (PKWiU 12.00), dleodicges with the content of alcohol exc@eélingslwell s
alcoholic beverages being the mixture of béeslaidrae beverages whose alcohol content@sc#edsespdc-
tive of their PKWiU symbols, except for sugpbes oéferred to in item 42 of the attachheergdalation
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VAT - cont.

new Polish Classification of Goods and Servi¢ikd) (@K taxpayers more time for technical and organizdijicta
2008 has been used (the previous regulatiorediamlihe ments, has set the final date for installinggisteinsrto be
PKWiU classification of 1997). 30 April 2011.
The legislator has decided to maintain a pregesidimg
taxpayers rendering their services to a smallofiwendtem-
ers, however, its application depends on meetingdiw Example 1
tions: Peter is a sworn translator and starts his dnesimess on 3
January 2011. On 17 March 2011 he exceeds ke turno
every service provided by a taxpayer to amimaividthreshold of PLN 20,000.
carrying out economic activities is documen¥@&irbyla such a case he will be obliged to instaltegsashbegin-
invoice containing, in particular, detailsindetitdy ning on 1 June 2011.
customer arfte number of all above-mentioned service
-providing operations in a preceding tax year diEkample 2
exceed 50 while Elisabeth is an attorney and runs a legal effigksiy in
the number of customers using those servicés diérmiaes for small and medium enterprises. Hocasen-
exceed 20. In the case of taxpayers startiagothemlly her clients include individuals not casty@aproomic
nomic activities in the second half of a yabgvélre activities. There were 14 such persons in tdigrioce
mentioned thresholds are 25 and 10 respectively. year. Also this year there should be not magesieim per-
sons.
As a result of the entry into force of the natioretine situa- Pursuant to the new regulation Elisabeth wilbblagdal to
tion of some professional groups is going to $legtiye issue sales slips for her clients.
more complicated. That applies mainly to sssiopsoés
physician, attorney or sworn translator. Begitiningew Example 3
year, in the event they do not meet exemptimms@paici- Gregory is a physician employed with a local. #dspjt
fied in the regulation, they will be obligeg t@dards by once a week he runs his own practice where liie paes
means of cash registers in respect of servidesl poogli- tients. His annual turnover in respect of henpimgte prac-
ents being individuals who do not carry outceaotiatigs. tice is about PLN 35,000.
However, the requirement to have a cash regssteotddrhe obligation to install a cash register dappiynabd the
need to be satisfied as at the date of the t@iomnégantry above-mentioned case (until Grzegorz exceedsottes tu
into force because the Minister of Financer to oedace value threshold).
the consequences of the introduced changesaasgivell

Adam KO ODZIEJCZYK

) Senior Assistant
within the Tax Advisory Department

The KZWS Group of Advisory Companies is the mmlinfPoland being part of RSM International,
the 6th largest network of independent advisonaadiing companies with more than 730 offices in
more than 70 countries.

More information about RSM International is aleadalwww.rsmi.com.
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Judicial Decisions

We present below interesting court judgmeratg paveto be useful
in interpreting ambiguous regulations.

It is always better to know where traps haset.been

Judgment of the Lower Administrative Court in $&&&8z 191/10)
0% Rate on the Intra-Community Supply of Goods

The judgment of the Lower Administrative Couiin (L&s@payer on their own did not automaticallytarforteiting
Szczecin concerns formal requirements impogedyenstathe right to apply a 0% VAT rate in respectirgfathe
by the Goods and Services Tax Act (Journal[@zllhws Community supply of goods if the said tranadctictudly
2004, No. 54, item 535, as amended) relateiibtodbiee occurred and could be documented in another(engnner
intra-Community supply of goods. In the saidecgmeyexr confirmation of the recipient’s bank transfer).
asked tax authorities about making an adjusamaxtdefc-
laration for a month in which the intra-Comampptytyos The situation where the supplier has receivesigronemt
goods had been settled applying a 0% ragr iajipledred note from the buyer is common in the businiess pfach
that a part of documents received from a carremuweer- is equal to a failure to fulfil the statutatioobligrespect of
feit. The taxpayer was of an opinion that radi@e@djust- documenting the intra-Community supply of goadsthil
ment had to be submitted because they hadgaeiddaith case, a failure to meet formal requirementsemMaen ol
and made every effort to get required docunenimoger performing the intra-Community supply of gdus fam-
nature they had not been able to assess omtheir ow firmed using other proofs may have no advetsereffec
taxpayer. That position is confirmed, amongbgthads;-
The tax authorities did not share the taxpayieris Apcord- ments of the Supreme Administrative Court 28A@hoéry
ing to them, a document that has been forgetbragyre&o 2009 (I FSK 1500/08) and of 5 February 200B88 #3K.
sented as evidence in a case because it shegdddsziras Thus, if the basic set of documents does gahdieaté that
illegal. As a result of the taxpayer’'s complaiattér was the intra-Community supply of goods has aotngtilatz, a
sent to the LAC in Szczecin. Reasons for thetjuehpirtbat taxpayer may use a replacement set referredicte id2a
a party’s having a forged consignment not@nisumaiunt to paragraph 11 of the GSTA and apply a 0% rate Hzsted
being prevented from using a 0% VAT rate |ifatfer teas
other evidence indicating that the intra-Coreopiytyof Let us sum it up:
goods has actually occurred. The reasons pigpehid
LAC seem to be rational and logical. It isduyses twith the 1. The crucial fact is whether there realllyfdetsdleen the
tax authorities’ interpretation claiming thet tiedceiving aintra-Community supply of goods (i.e. if thbayeotsen
forged document from the recipient resultdure affahe physically transported to another member atatteevidme-
intra-Community of goods to occur and necetisatypamd work of a given supply).
a 22% VAT rate if the supply has actually akemglthe
taxpayer has made every effort to get requiredntocl2. The improper nature of a document used ayea &sxp
Moreover, such an approach is in conflictWAfh tieaitrality proof that the intra-Community supply of gobesnhper-
principle. formed does not preclude the taxpayer from a®8lyirege
to such a supply provided that the taxpayeedtaslgbnot
Similar conclusions were drawn by the Couiteobflitis¢ been able to establish that the document is forged.
European Union (formerly the European Coucepfnhish
in Teleos (C-409/04) case stated that the jpwasehtatun- 3. Every procedure should be considered byttakowpunt
terfeit documents whose authenticity couldeniitebdeby a the general neutrality principle of the gooeiviaed fax.
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Judicial Decisions

Judgment of the Supreme Administrative Cousd@IFF5K

Taxation in personal income tax of withdraaatinefrdrom
a personal partnership

The Supreme Administrative Court has recatiyeaasseie to explain a situation where profits reinvestpdrimer are
of personal income tax imposed on dues paietite wilht- taxed again only because they have remainghitnéne
drawing from a personal partnership due tad$ohquA ship. On the other hand, a lack of obligatjoratogpeassets
taxpayer requested tax authorities to issurgaitieigireta- currently generated by a partnership (and etaseidi)
tion of tax law provisions in order to verpgsttien. In the would be in conflict with the principle of Ltaxatgm and
taxpayer’s opinion, the return of propertyqhpattedf liqui- equality before the law.

dation stock-taking is not subject to taxation. However, it is hard to agree with the statetribatvhlaie of
The Minister of Finance did not share that epptémng shares exceeding the value of a partner’'siocorsgtibutd be
that pursuant to article 21 paragraph 1 poihte5SRevsonal classified as income from proprietary righifits*gemerated
Income Tax Act only the repayment of shares ewukd tby a partnership and paid afterwards to its pagtierated
contributions is exempt from taxation, whilepdictgor a as revenues from non-agricultural economas aittoatinot
partner exceeding the value of a made cordribtdixed as be understood why payments exceeding the \mltrdof c
revenues from proprietary rights. tions made by a partner are classified as inconpesrie-
Disagreeing with the issued interpretatiorpaiiertiodged tary rights only because of the fact that tkesiparthas
a complaint with the Lower Administrative Ceasbris for been liquidated and payments themselves ar@amhéhne
its judgment, the LAC in Warsaw stated thaaymemepf ship’s profit. In the opinion of the commeuthoy,saavalue
contributions as a result of a personal patsrigrsitation is paid to a partner due to their withdrawal othdupaidner-
revenue only in its part exceeding a partney wisi@iprop- ship’s liquidation is the basis of taxatiorinsitelgart ex-
erty received as a result of division exceddiahgrhawith ceeding the value of contributions made bytribat \phile
no repayments to other partners, is revenweefairolfarge those incomes ought to be classified as incomesnfro
performance. The court emphasised that thogeeneipa agricultural economic activities. JudgmenSAL the also
registered partnership and not a partnershimitsef tax- not uniform in that scope (see: the SAC judgh@ctober
able persons in respect of personal income taxs doadh 2004 — FSK 594/04; the SAC judgment of 6 Fed®uarl 2
making a contribution and later distributiofit @freorax- FSK 1629/07; the SAC judgment of 15 Januaril EGK0 —
neutral while the division of property remaimibe difjuida- 1283/08).

tion of a partnership is only the realisatieadyf @xed prof-However, good news for taxpayers is that thegoefmext
its. year is going to see amendments to provisiatisgegel
As a result of a cassation lodged by the tatesythermat- repayment of contributions to partners withfilcemvipgr-
ter was eventually resolved by the Supreme rétilrinisbnal partnerships. Article 21 paragraph 1 poohtabicle
Court. When making its resolution, the cotharued case 24 paragraph 3 of the Personal Income Tax Bet will
where a share contributed to a personal paithegphigd in amended, while article 24 will be supplemeipadhgraphs
consequence of that partnership’s liquidatiom exosgeding 3a-3d. Pursuant to new regulations tax will degl iompa
a partner’s contribution is that partner’s fesrenu@prietary difference between a revenue determined in @Easittian
rights and should be taxed accordingly. Asdotrthetion, article 14 of the Personal Income Tax Act adduegpeim
not only an initial one ought to be taken inotd bot@lso the acquisition or taking hold of the righé¢$o Bhigramend-
the partnership’s profits reinvested by theipadnsecutive ment should finally dispel all doubts overtatitampregard-
years that increased that contribution. Mdre&&E stated ing the repayment of contributions made to parsoes
that a surplus over a partner’s contributiatedalouthat ships. However, the problem of source remaied.unsol
way is their taxable revenue from proprietaandgtut — as

claimed by the LAC — a revenue from free-opetiarge As of 2011 new law came into force and thegirabiation
ance. on the moment of withdrawing from the partoestip d
The opinion presented by the SAC seems taedeifjuitif longer exist. The law states clearly that sitich jprdme
part concerning taxation itself. On one hauld, lievebfficult from the source business activity.
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Judgment of the Lower Administrative Court in Warsaw
(11l SA/Wa 566/10)
Sources of income of partners in personal patnershi

The decision concerns an individual interredaireal by a sibly generated in the future.
registered partnership in which the Ministemoé FviF)
stated that losses made on foreign currencyn@ptionsbe The analysed issue has been recently subjecertusium
settled together with incomes from the pagnesshipmic individual interpretations and decisions ofratirenisurts.
activities because in that case two separate soouce When issuing individual interpretations, tatesutinariably
‘economic activities’ (the partnership’s opetatitigs) and take a position stating that capital gainsaiopénesgurce in
‘capital gains’ (realisation of foreign curtems).dpisagree-that case. Only a complaint against such agtatiterpgo
ing with such a resolution, the partnershipnednggainst administrative courts offers hope for a diésskiion as
the interpretation to the LAC. The court dish@sseth- there are considerable discrepancies in judisiahsdeln
plaint, hence accepting the Minister of Firgnoesnts. legal relations there are both decisions pgeteziloiassifi-
cation of foreign currency options as the ‘e@miotyc
The view put forward by the LAC badly affegessaxpa source (e.g.: | SA/Po 295/10, | SA/Wr 1424M9)isiods
ning economic activities in the form of a peasmeaship indicating the ‘capital gains’ source (e.gl: 149410, | SA/
who have borne high costs of realising advigrsedarency d 1190/09).
options in the Polish zloty’s weakening pisraddo Ilanger-
ous to those partners in personal partnershgppantmes- As for now the Supreme Administrative Courttélesnnat
ships generate various kinds of revenues patkssdfied stance. However, that is bound to change sosh decimo
as ‘capital gains’. It should be emphasisedtshelassified sions made by the LACs on that issue are net(inhich
as the ‘capital gains’ source prevent takingdlssaes into means that they have been complained agaii®A®).the
account in the calculation of taxable inconuk teeltte
‘economic activities’ source. In consequencecitunthat a Let us hope that the SAC will share the opingmsekaon
taxpayer has to pay tax on income earned femantmi¢ foreign currency options can be settled witaimekerk of
activity’ source while they report a loss weldtedcapital the ‘economic activities’ source. Otherwiseptiiérbe un-
gains’ source at the same time. It should apb ihenkind justified differentiation between entitiescidaleddlosses on
that there is a very limited possibility tews#ttie loss be- foreign currency options from income earneifrecoth
cause it may reduce a taxable income solelipintoetae nomic activities and individuals running a bwhioese
same source and exclusively in respect of atarmmpes- deprived of that possibility.

Judgment of the Court of Justice of the EuropegAdia Zeneca
case, No. C-40/09)

VAT on issuing gift certificates

In the above-mentioned judgment the Courteoofitiséc toms & Excise and C-126/88 Boots v. Commidsiongrs o
European Union adopted a stance that the casguamy’stoms & Excise). The view presented in the djscigssedt
gift certificates to its employees, in exchagigedoup part is also in conflict with solutions adopted éh Botdmow a
of remuneration due to them, amounts to thenbeisi- generally accepted opinion (by both tax audindriiésninis-
vices subject to the VAT. In reasons for itafutiggmm@IEU trative courts) was to consider gift certifieatifscation
states that the transaction is part of the ésnptmysmic marks — money substitutes. In consequencsuéhtoresn-
activities and, as it may not be considerepthefsgpods, ployees was not subject to the goods and serviCesyt
it ought to be classified as rendering services. their exchange for goods or services was taxetkETtd
It is quite a surprising resolution becausmwjritile CJEU not take those arguments into account at atj, peessihe
was of an opinion that such transactions abgecbtsihe analysis of the gist and function of gifttesriificade.

VAT (C-288/94 Argos Distributors Ltd v. Commeafsiéune  The discussed judgment excites a lively coratowersgnt
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as the end of the year is a period when entrepssoeu ment offers no counterarguments to the preisbusiteol
Christmas gift certificates to their employees. pretations.

Thus, questions occur about the possible corsegfuttiec Therefore, the analysed decision has undouldedtiiema
discussed judgment. It should be kept in noindtieahand situation much more complicated. Howevergkstaspprts
—in accordance with the current Polish legranemtir- both allow to be more optimistic about the issueleAya&azeta
tax authorities and administrative courts ecetoldigide by Prawna (‘Tax Authorities: No VAT on Christ@extifigdtes
the European law in its broad meaning. Thahateameh for Employees’ of 23 November 2010) indicttesvitmaster
deciding tax issues, they may not construemegdnlatich a of Finance still adheres to the view that thee¥ Adtdpply
way that it is in sharp conflict with the viesward by the to the issue of gift certificates to employseshopetully —
CJEU. On the other hand, it is hard to imagatea sihere despite the above-mentioned judgment — the mahiodr i
an entity making the legal analysis of a trarsscptetely gift certificates are treated in respect ofdbegdservices
disregards the previous heritage of Polishdpagi@is and tax will not change.

doctrine arguments. The more so as the discE&s@iGJ
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Judgment of the Lower Administrative Court irfl Bg¥ife 194/10)
Issuing and keeping of invoices in an electnonic fo

The judgment of the Lower Administrative @aud iof R3 ish regulations and the EU directive, the fmatianajht to
June 2010 (I SA/Po 194/10) raised the issusmgfuframd be construed in such a way so that it is cowgistprivi-
sending an invoice in the PDF format and itprfotihg and sions of the Community law. As indicated byt thwaéun-
keeping in a paper form. Initially, a taxpagstetethe Di- damental conclusions can be drawn from thenidinlaey:
rector of the Chamber of Taxes in RoZssue an interpretastates may allow — as another method — senidiesy amdo
tion in that scope. The authority decided thatcdtire making those available in an electronic fortrtheitheces-
described by the requesting party was in dtnfliet law sary confirmation by means of an electronicesaynelec-
and the taxpayer was not able to deduct theohimpuntax. tronic data interchange (EDI). What is more, steteber
may not limit a possibility to draw up and seed invan
The taxpayer did not agree with the resolb@dayoftithor- electronic form solely to cases where they aftervesutds in
ity and thus lodged a complaint with the dbertabove- an electronic form too. Furthermore, the coasisemphat
mentioned judgment, the LAC in Peamhasises that themember states are not entitled to impose onrsathaye
Goods and Services Tax Act (Journal obrayvefl 2004, formalities connected with sending invoicesngr thueda
No. 54, item 535, the consolidated text as amecéds available in an electronic form. Also, theyduindimid) Polish
neither the form of sending nor the format@fissovoice. regulations should be construed in such a vedythso riy
Directive 2006/112/EC stipulating the mannamg@fiiss quirement of sending invoices in an electrobycusimy an
voices, on which national regulations are ba$exudsal electronic signature or EDI system applies shiebe tin-
importance to legislation. Although Polishgldgtibns are voices that are kept in an electronic formhimeevgr, in-
dependent on EU law, some discrepancies cad. Beh&burvoices sent by e-mail are to be kept in a paperf@nough
applies to the Regulation of the Minister af Bfni2ZidVlay to meet requirements in respect of guarantéeintedi¢y
2005 on the Issue of Invoices (Journal ddi.afvef[2005, and inviolability of their content. Thus, iartiseopinion, an
No. 95, item 798, the consolidated text as aniestlpd) invoice may be sent in the PDF file form, qorthtezht in a
lates that an invoice issued in an electromwébroe kept paper form, with no breach of the binding megulatio
also in such a form. The LAC reached quitestmmin-
clusion that rather than looking for discrepetvoges Pol- The judgment should be accepted because usohgnprint
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Judicial Decisions

voices and keeping those in a paper form ddnisbt tien 1. sending invoices in any given electronicl ffsmmat)

safety of legal transactions as compared wittioa sihere

invoices, from the moment of their issue, hzarefarpa 2. lack of obligation to confirm the integaifyhemdicity of an
invoice by means of an electronic signaturg eleasionic

In order to simplify the procedures and awidlisioiles in data interchange (EDI);

the future, a new regulation on the issue @ invaicelec-

tronic form is scheduled to be introduced frorant d@11. 3. issuing invoices in an electronic form thadtde@sil an

The liberalisation of provisions is aimed &igadptibnal obligation to issue an invoice adjustment inettiersg

regulations to Community ones. The scheduled wiilange

apply, among others, to: 4. possibility to print and keep in a papevdaes ireceived
in an electronic form.

Prepared by:
Justyna STADO
Assistant
W, within the Tax Advisory Department

Judgment of the Lower Administrative Court(inSyOle 215/10)
Issuing and keeping of invoices in an electmonic fo

In its judgment of 18 August 2010, the LowestrAtiveinissued in at least two counterparts, the angjit@mlbe re-
Court in Opole decided that for the copy ofcantinbe ceived by the buyer and the copy to be kepgdgrthAn
kept, its original form must be maintained asgutrernent original invoice and invoice adjustment shouldnbear
is met also by its keeping in an electronie forrthe form of ‘ORIGINAL’ inscription, while the copy of anciniroioice
an unmodifiable text file allowing to reproduiggrtalepaper adjustment ought to be provided with a ‘COiBomngtis
form at every request of a tax authority. not precisely indicated whether the term foriginatfers
General invoice keeping rules do not speciiy thiesfach also to the problem of issuing an invoice in@ pégaronic
keeping but emphasise the requirement thatosocguaf- form. The LAC in Opole also invoked the juddheeBueof
antee the authentic origin of an invoice aityl oftégrcon- preme Administrative Court emphasising thaé theriegal
tent throughout its keeping provided, howedatatltain- grounds to disallow a ‘mixed’ system of sendiagpamgl
tained in it may not be changed and must rébhirSlegh invoices, i.e. sending invoices in a paper feempamgl their
conditions can undoubtedly be satisfied by éa@pimepf copies in an electronic form while being reatythemn at
original invoices issued in a paper form intranielémrm every request of a competent authority. The Pulonéans
being their perfect reflection. trative Court eventually took a stance thaslk®ieghem-
As rightly pointed out by the tax authoritynierfiretation selves do not preclude a certain form of kdepiragiam,
subject to the complaint, pursuant to artickagk@ppa 1 and thus a taxpayer should be able to choose vehitae
and 2 of the Regulation of the Minister of &intrecdssue being at the same time obliged to present amféoncatinpe-
and Keeping of Invoices, invoices and invotoeeatjuere tent authorities in a form requested by them.

Prepared by:

Magdalena SZ APKA

S Manager
within the Bookkeeping Department
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A handful of detalils to know about

At the end of October KZWS became a partnesefagstiod articlesn issues
related to acquisitions of enterprises publible@iennik Gazeta Prawdaily.

An article of 21 October of the current yeaindjsbesdue diligence process was
Anna Kowalczyk’'s and Micha Dreas’ press detatmly/eongratulate the au-
thors. We want to share our experiences anch@ey asembers of our Team as
possible involved in publications.

On 25 October of the current year KZWS wasr afpphetriavestor Relations
Forum organised b¢azeta Gie dy Parkig@vww.parkiet.com) in Warsaw. Piotr
Staszkiewicz, who prepared a lecture on thedmpdreauditing financial state-
ments for investors and the market, was a Sptekeomaference. We truly care
about heightening economic entities’ awareressucdbie benefits derived from
the proper and reliable audit of financial $satemen

From 29 October to 5 November of the presemtyeassPand Przemys aw
Powierza represented KZWS at an &®BMalnternational world conference
which this time was hel@€ape Town in the Republic of South Affinaexten-
sive programme of seminars and training coucesshiveesd with numerous oppor-
tunities for talking with Partners in RSM dntdrnetichanging experiences and
o know-how. A lot of time was spent on the isgu®\wifig cooperation methods
Within the framework of otfin the network. Our efforts are aimed atimeakiatio on the first page of this
L newsletter valid forever.
activities we also take part in
~_ ___ From November to January Tomasz Beger and Rmidlis classes within the
numerous publlc INitiativ@smework die series of training courses and conferencganised tire Ac-
) ) countants Association in Polarikdicated to balance-sheet and taxation issues.
We wish to actively partigi devote a lot of time to acquiring up-to-sedenand try to share it — only
. ) taxpayers aware of their rights and dutieslgaptafese their tax burden.
pate in creating and develop-
. ] On 2-3 December of the current year Bartoszvdki,aBietr Liss, and Marcin
ing the young Polish ecofwka took part in a working confereR8&ahternationarganised for Euro-
o pean members of the network (RSM Hupdapesand concerning the devel-
omy -— faC|I|tat|ng safe aﬂﬂnent of solutions for Clients in the s€pparhte Finanda its broad mean-
) ) ] _ing. The workshops covered, in particular,eth@fisesearch related to due dili-
swift start in Polish businegsce which are of the vital importance in ittensafdhe still young Polish mar-
) ) ket economy. We willingly support investorsegelyirigr various kinds of transfor-
for forelgn investors but St{ations, mergers or acquisitions by offeringr ttveperience and expertise.

porting domestic entrepreavs experts actively spread knowledge of Hikiezping, taxation or legal
__aspects of carrying out economic activitiesuéhtbasales have recently been
neurs too — from the tini@sblishedin theDziennik Gazeta Prawfwee congratulate Miko aj Przyby on his
) very successful debut) Rrelczpospolitdailies with which we traditionally cooper-
sole traders to huge interna- cooperation with ©entrolling’ monthlythe Forum Publishing House) re-
) sulted in more extensive articles on issugp dpogircontrolling and taxation. We
tional conglomerates. especially encourage you to read texts in Segtdrlmyember issues.
All those interested can visit the followingswebsit
www.gazetaprawna.pl
www.rzeczpospolita.pl
www.magazyncontrolling.pl
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For more details please contact

KZWS

Stary Rynek 38-39, 61-772 Pozna
Phone: +48 61 8515 766

Fax: +48 61 8515 786
www.rsmi.pl

biuro@rsmi.pl

Please keep in mind that none of the presehsdshauld be understood as legal advice bachuse e
individual case requires a separate and redigBls. dhence, KZWS Spé ka Doradztwa Podathawego S.
and KZWS Audyt S.A. bear no liability in cowitbatising information, advice, and instroati@ined in

this publication.

Edited by: Przemys aw Powierza (Tax Adviser, KZWS)
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